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No. 11,385 


STATEMENT OF QUESTIONS PRESENTED 

1. Can an attorney (appellee), consulted by a client 
(appellant) about the impending foreclosure of real estate 
in which client has an interest, properly purchase such 
property at the foreclosure sale for his own account? 

2. Is such a purchase proper where the price paid by 
the attorney is substantially below the market value and is 
made after the attorney has dampened the bidding at the 
sale? 

3. Can such a purchase be a fair one where client (ap¬ 
pellant) receives nothing in return for her interest in 
property, and has had no explanation from appellee suf¬ 
ficient to make an informed decision? 

4. Do the good intentions of the attorney make such a 
purchase proper? 

5. Does the evidence justify Trial Court’s finding of 
no agreement to reconvey the property when it consists 
mostly of documents prepared after the sale for appel¬ 
lant’s signature by appellee as her attorney? 
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In The 


Hmteii is>la&s Qlourt of Appeals 

For the District of Columbia Circuit 


No. 11,385 


Frances W. America, Appellant , 


v. 

Emmett L. Sheehan and Lucille M. Sheehan, Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This Court has appellate jurisdiction under U.S.C., Title 
28, Section 1291 and Section 1294. 

STATEMENT OF CASE 

Just before JMarch 8, 1940, appellant learned there was 
to be a foreclosure sale of the real estate involved in this 
litigation, namely, the premises 1319 45th Place, S. E., 
which consists of three (3) lots and a small house 
(A-16). At the time appellant and her estranged husband 
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had title to this property as tenants by the entireties 
(Ptf’s Ex. 1). Appellant sought the advice of appel¬ 
lee 1 , an attorney at law, on this impending sale (Finding 
of Fact No. 6) (A- 17). 

On March 8, 1940, appellee bid in the property at the 
foreclosure sale for $3,410.00 and expenses of sale raised 
the price to a total of $3,506.95 (A-81). An expert 
testified that the property at time of the sale was 
worth at least $5,500.00 (A-78). Two hundred dollars 
($200.00) of this purchase price was paid by appellee as 
a deposit on the day of sale and the balance was paid by 
him one month later (A-127). Appellee received $2,- 
900.00 of the purchase price by a loan from the foreclos¬ 
ing building association on which loan monthly payments 
of $29.00 were required (A-81). Appellee received a 
deed to the property on May 11, 1949. (P’s Ex. 2). Ap¬ 
pellee testified that before the bidding started he told a 
man at the sale that he was appellant’s attorney and was 
going to buy property to keep appellant from being 
thrown out on the street and that anyone within ten feet 
could have heard what he said- (A-105). 

After sale appellant made payments to appellee in the 
amount of $29.00 per month and later at the rate of $32.00 
per month (D’s Ex. 1). Many of the receipts for these 
payments are marked for rent. (D’s Ex. 3). After in¬ 
stitution of this action, these payments have been made 
under protest (A-142). 

Appellee conveyed the property to one Feeney on Oc¬ 
tober 4, 1940 (P’s Ex. 3), and on July 28, 1942, appellee 
had Feeney reconvey (P’s Ex. 4) to appellee Lucille M. 
Sheehan as a gift (T-205b) (A- ). She now holds the 
legal title'. ....... v . •. 

The complaint (A-2) was filed on July 12, 1950, and in 
it appellant contended that appellee purchased property 

1 Unless otherwise- specified the appellee mentioned herein will 
refer to Emmett L. Sheehan. 




3 


pursuant to an agreement to reconvev to appellant when 
he was repaid the amount he had expended which appel¬ 
lant believed had been done by the $29.00 and $32.00 
monthly payments; that appellee was in a fiduciary rela¬ 
tionship to appellant relating to the property and his 
purchase of same for his own account was improper, and 
the purchase was otherwise improper because it was made 
at a price below the market value and because appellee 
had dampened the bidding at the sale. The relief re¬ 
quested was to have the property impressed with a con¬ 
structive trust, for an accounting, and for other relief. 

The case was tried before the Court wdiich in dismiss¬ 
ing the complaint found there was no agreement to re¬ 
convey and no breach of confidential relationship (A-21). 

STATEMENT OF POINTS 

The Court below erred as follows: 

1. In holding appellee, an attorney at law, who was 
consulted by appellant, as a client, about the impending 
foreclosure of real estate in which appellant had an in¬ 
terest, could properly purchase such property at the fore¬ 
closure sale for his own account. 

2. In holding such a purchase proper even though 
made at a price substantially below the market value of 
the property and after appellee had dampened bidding 
at the sale. 

3. In holding appellee had fairly and fully advised 
appellant of her rights in property in relation to his 
purchase of the property for himself. 

4. In holding that the good intentions of appellee were 
a factor in determining the validity of purchase. 

5. In finding no agreement by appellee to reconvey 
property on evidence consisting mostly of documents pre- 
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pared by appellee for appellant’s signature as her attor¬ 
ney after the date of the purchase. 

6. In dismissing appellant’s complaint and denying her 
motion for a new trial and to amend the findings of fact 
and conclusions of law. 

SUMMARY OF ARGUMENT 

Appellee was attorney of appellant with respect to the 
property involved in this case and in respect to its sale 
at foreclosure. Under these circumstances his purchase 
of the property for his own account at the foreclosure 
was a breach of the duty be owed appellant because it 
created a conflict between his personal interests and those 
of appellant, his client. 

The purchase was also improper because it was made 
at a price substantially below the market value of the 
property and after appellee had dampened bidding at the 
sale. 

Appellee did not sustain the burden of showing the pur¬ 
chase was in all respects fair and equitable to appellant, 
which it was not, because the price was below market 
value, bidding had been dampened, and appellant had not 
been given the opportunity to know how her rights in 
property were affected and to make an informed decision 
thereon. 

The evidence of appellee on the non-existence of an 
agreement to reconvey was not sufficient to rebut the pre¬ 
sumption that the purchase was for appellant’s benefit and 
that the property was to be reconveved upon repayment 
of purchase price to appellant. Most of the evidence of 
appellee which negated the existence of such an agreement 
to reconvev came into being after purchase and were 
mostly documents prepared for appellant’s signature by 
appellee as her attorney. 
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ARGUMENT 

Appellee was attorney for appellant and as such could 
not properly purchase the subject matter of his retainer 
for his own account at a foreclosure sale because by so 
doing he created a conflict between his personal interest 
and his duty to his client. 

The relationship between appellee and appellant was 
that of attorney and client with respect to the property 
involved in this litigation and in respect to its sale at 
foreclosure. (Finding of Fact 6) (A-17). This rela¬ 

tionship was one of trust and confidence of the highest 
nature and the duty owed appellant was heightened by 
the desperate situation created by the impending fore¬ 
closure, her physical and financial plight, and her com¬ 
plete dependence on the advice of appellee. Stockton v. 
Ford, 11 How. (U. S.) 232, 13 L. ed. 676. 

The purchase by appellee of the subject matter of his 
retainer under these circumstances was improper and a 
breach of his trust because it created a conflict between 
his personal interest and his duty to his client. As a 
purchaser for himself, appellee’s interest was to get the 
property at the lowest price possible. On the other hand, 
the best interests of his client were served by his getting 
the highest price. 

In Jackson v. Smith, 254 U. S. 586, 65 L. ed. 418, 41 
S. Ct. 200 (reversing 48 App. D. C. 565) Mr. Justice 
Brandeis stated: 

“* * • Ambrose had, as a receiver, the affirmative 
duty to endeavor to realize the largest possible amount 
from the Schwab note. Baker v. Schofield, 243 U. S. 
114, 61 L. ed. 626, 37 Sup. Ct. Rep. 333; Robertson v. 
Chapman, 152 U. S. 673, 681, 38 L. ed. 592, 595, 14 
Sup. Ct. Rep. 741. To this end it was his duty to 
endeavor to have the land, when sold under the trust 
deed, bring the largest possible price. J. H. Lane & 
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Co. v. Maple Cotton Mill, 146 C.C.A. 415, 232 Fed. 
Rep. 421. When he agreed with Smith and Wilson to 
join in the purchase if Wilson should become the 
successful bidder, he placed himself in a position in 
which his personal interests were, or might be, an¬ 
tagonistic to those of his trust. Michoud v. Girod, 
4 How. 503, 552, 11 L. ed. 1076,1098. It became to his 
personal interest that the purchase should be made 
by Wilson for the lowest possible price. The course 
taken was one which a fiduciary could not legally 
pursue. Magruder v. Drury, 235 U. S. 106, 35 Sup. 
Ct. Rep. 77, 59 L. ed. 151.” 

• • • • 

“Smith and Wilson are held liable for knowingly 
confederating with one who, as a receiver of the estate 
of the note holder, owed a duty to it, and who put 
himself in a position where his personal interest con¬ 
flicted with his duty ” (Italics supplied) 

The Jackson case, supra, establishes the proposition that 
the conflict of interest need not actually occur. It is suffi¬ 
cient if it might occur. The Court there found no actual 
irregularity in the sale. 

“There w r as no evidence of any improper influence 
at the sale to prevent competition or to close com¬ 
petitive bidding or to bring about the sale to Wilson 
in preference to anyone else. On the contrary it af¬ 
firmatively appears that the sale was fairly conducted; 
that there wras competitive bidding; and that the 
property w T as finally knocked dowm to the highest 
bidder.” 

The property here, however, w T as purchased by appel¬ 
lee at a price substantially below its market value after 
appellee’s conduct at the sale had restricted the bidding. 

The purchase by appellee for his own account w’as fur¬ 
ther improper and in conflict with his duty to his client 
because it w^as made at a price substantially below the 
market value of the property after appellee had dam¬ 
pened bidding at the sale. 
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The total price of the property was $3,506.95 (A-81). 
Expert testimony said the property was worth at least 
$5,500.00 at time of sale (A-78). A witness who was 
present at the sale testified he would have bid up to 
$5,500.00 for the property (A-88). The foreclosing build¬ 
ing association loaned appellee $2,900.00 of the total sale 
price (A-81). 

Appellee testified that he told a real estate man that 
he was appellant’s attorney and was going to buy the 
property, if possible, to keep appellant from being thrown 
out on the street (A-105), and further, that anyone 
within ten feet could have heard what he said to this 
man (A-105). Another witness heard appellee state at 
the sale that, if appellee were able to buy the property, 
appellant w^ould not be thrown out of the house (A-91). 
This witness, who was prepared to bid up to $5,500.00 
for the property did not bid because he did not want to 
do so against appellant (A-86). Still another witness tes¬ 
tified that her husband had gone to the sale to bid on the 
property and had been asked not to bid by a man who 
said he was appellant’s attorney and wanted to buy the 
house for her as cheaply as he could (A-92). Finding of 
Fact 11 states that in answer to an inquiry at the sale 
appellee stated he was going to try and bid in the prop¬ 
erty to keep appellant from being dispossessed (A-18). 

Two things are clear from the foregoing evidence which 
is not disputed. First, the property was sold at sub¬ 
stantially below its market value. Second, appellee inter¬ 
fered with free bidding at the sale. The net result was 
appellee bought the property at substantially below its 
value, that is, at a profit to himself. This advantage was 
gained by appellee at the direct expense of appellant, his 
client, whose equity in the property it was his duty to 
protect. 

In Magruder v. Drwry, 235 U. S. 107, 59 L. ed. 151, 35 
Sup. Ct. Rep. 77 (reversing 37 App. D. C. 519), where 
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profits realized by a fiduciary’s firm out of transactions 
with his trust estate were declared improper although re¬ 
sulting in no detriment to the trust estate, the Court said : 

“It is a well settled rule that a trustee can make 
no profit out of his trust. The rule in such cases 
springs from his duty to protect the interests of the 
estate, and not to permit his personal interest to in 
any wise conflict with his duty in that respect. The 
intention is to provide against any possible selfish 
interest exercising an influence which can interfere 
with the faithful discharge of the duty which is owing 
in a fiduciary capacity. It therefore prohibits a party 
front purchasing on his own account that which his 
duty or trust requires him to sell on account of an¬ 
other, and from purchasing on account of another 
that which he sells on his own account. In effect, he 
is not allowed to unite the two opposite characters 
of buyer and seller, because his interests, when he is 
the seller or buyer on his own account, are directly 
conflicting with those of the person on whose account 
he buys or sells. Michoud v. Girod, 4 How. 503, 555, 
11 L. ed. 1076, 1079. 

“It makes no difference that the estate was not a 
loser in the transaction, or that the commission was 
no more than the services were reasonably worth. It 
is the relation of the trustee to the estate which pre¬ 
vents his dealing in such way as to make a personal 
profit for himself. The findings show that the firm 
of which Mr. Drury was a member, in making the 
loans evidenced by these notes, was allowed a com¬ 
mission of 1 to 2 percent. This profit was in fact 
realized when the notes were turned over to the estate 
at face value and accrued interest. The value of the 
notes when they were turned over depended on the 
responsibility and security back of them. When the 
notes were sold to the estate it took the risk of pay¬ 
ment without loss. While no wrong was intended, 
and none was in fact done to the estate, we think 
nevertheless that upon the principles governing the 
duty of a trustee, the contention that this profit could 
not be taken by Mr. Drury, owing to his relation to 
the estate, should have been sustained.” (Italics sup¬ 
plied) 
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In Rogan v. Campbell (1882), 2 Mackey (D.C.) 28, the 
effect of conduct which depresses bidding at a sale is 
clearly expressed: 

“Now it has been held in a number of cases that 
where a purchaser goes to a sale and announces to 
the bystanders that he is buying for the benefit of 
the debtor, and thus discourages the bidding, as he 
naturally does, the effect of his conduct should, itself, 
operate to charge him as a trustee, especially when 
he purchases the property for below its value.” 

The motives of the fiduciary are not material. Magru - 
der v. Drury, supra. 

Even in cases where there has been no detriment to the 
trust estate and no interference with the sale, the Courts 
have held purchases by fiduciaries improper. Michaud v. 
Girod , 4 How. 503, 11 L. ed. 1076, Jackson v. Smith, Ma- 
gruder v. Drury, supra. 

Allen v. Gillette, 127 IT. S. 589, 32 L. ed. 589, 8 S. Ct. 
1331, which is strongly relied upon by the Court below 
(A-25), is clearly distinguishable. There the imrehase 
was in no wise in conflict with trustee’s duty: 

“Up to this point the defendant occupies no rela¬ 
tion of trust or confidence to the transaction. With 
no legal power over any of the contracting parties, 
with no right to interfere with the trustee, to whom 
full power by the deed is lawfully given to sell the 
encumbered interest at public auction, he has no 
trusteeship in regard to it, no duty to perform in 
respect to it. The debt itself, incurred by complain¬ 
ant, constitutes no part of the liabilities of the estate 
which he, as executor, represents. The sale, when 
made, touched that estate nowhere, did not diminish 
its assets in the least, nor withdraw from it any lands 
subject to the debts of creditors, and to the ultimate 
partition of the devisees and their assigns. 

“ There is nothing m the transaction, from its in¬ 
ception to its final consummation, that imposed u/pon 
the defendant awy duty incompatible with his right as 
a purchaser at the sale.” (Italics supplied) 
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Allen v. Gillette has been distinguished on the above 
basis in re Standard Commercial Tobacco Co., Inc., 34 FS 
305: 


“In AUen v. Gillette * * * a devisee under the will 
of a decedent mortgaged her interest as such devisee 
to secure the payment of her debt to a third party, 
upon the foreclosure of such mortgage, one of the ex¬ 
ecutors of the will of the decedent purchased such 
interest. In a suit by the devisee against the executor 
to charge the title purchased by him with a construc¬ 
tive trust in her favor and to redeem it, the court 
dismissed the bill and held that the executor owed the 
devisee no duty incompatible with his purchase of the 
property. Since the property of the decedent vested 
directly in the devisee, the executor had no control of 
the same and no duty to the devisee with respect to 
it. The price paid for the property upon the fore¬ 
closure would not increase or diminish the estate 
which the execulor was under a duty to protect .” 

• • • • 

“ ‘The rule is not confined to trustees or others 
wdio hold the legal title to the property to be sold, 
but applies universally to all who come within its 
principle, which is, that no party can be permitted to 
purchase an interest in property, and hold it for his 
own benefit, where he has a duty to perform in rela¬ 
tion to such property, which is inconsistent with the 
character of a purchaser for his own account. * Ful¬ 
ton v. Whitney, 66 N. Y. 584, at page 556. ‘The pur¬ 
chase is not permitted in any case, however honest 
the circumstances; the general interests of justice re¬ 
quiring it to be destroyed in every instance; as no 
court is equal to the examination and ascertainment 
of the trust in much the greater number of cases.’ 
Lord Elson in Ex parte James, 8 Ves 349. Only 
where the fiduciary had no duty with respect to the 
res could he be a purchaser, as in Allen v. Gillette, 
supra * * (Italics supplied) 

The purchase by appellee was not fair and equitable to 
appellant who received nothing for her interest in the 
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property, was not given a full explanation of her rights 
by appellee, and the opportunity to approve or reject the 
transaction. 

Assuming the purchase could have been properly made 
by appellee without conflict to his duty, the burden of 
proof was upon him to show that it was in all respects 
fair and equitable to appellant. Hammer v. Gordon, 50 
App. D. C. 34, 267 F 336. He did not sustain that burden. 

Appellant received nothing for her equity in the prop¬ 
erty which was purchased by appellee below market value 
after his conduct at the sale had dampened the bidding. 
Appellee testified he felt no legal obligation whatsoever 
to appellant—only charity (A-127). Appellee did not tell 
appellant directly that he was going to buy property for 
himself (A-125) and did not discuss the possible advan¬ 
tages or disadvantages to her in his buying the property 
(A-126). Appellant made no effort before the sale to 
prevent the foreclosure or otherwise protect her interest 
because of her reliance on appellee (A-39). The record 
is devoid of any evidence that appellant was given an 
opportunity to approve of or disapprove of appellee’s 
proposed purchase of the property for his own account 
(A-125 et seq.). Had appellant received a full explana¬ 
tion she would most certainly have rejected the proposi¬ 
tion. How could she have agreed to permit appellee to 
buy her property for himself at the lowest price possible 
in return for which she received nothing, not even a guar¬ 
antee against eviction (A-126). The Court below made 
quite a point of the fact that appellant has not been 
evicted from the house in the years which have followed 
the sale and had paid rent at from $29.00 to $32.00 per 
month, which the Court below, without one bit of evi¬ 
dence, concluded was a very low rent. As a matter of 
fact, appellee had very little to do with what happened to 
appellant after his purchase. He sold the property within 
seven months after his purchase and the Rent Control 
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Act, 1 which practically eliminated evictions and rent in¬ 
creases, was in effect in July, 1942. When property was 
reconveyed to Appellee Lucille M. Sheehan as a gift from 
Appellee Emmett L. Sheehan. 

Appellee failed to sustain the burden of showing there 
was no agreement by him to reconvev the property to 
appellant because most of the evidence negating such an 
agreement came into being after his purchase of the prop¬ 
erty and consisted of documents prepared by appellee as 
appellant’s attorney for her signature or papers prepared 
by appellee or his agents. 

The Court erred in holding there was no oral agree¬ 
ment by appellee to reconvey the property to appellant 
upon repayment of purchase price and other expendi¬ 
tures. Since appellee was at the time appellant’s attor¬ 
ney, there was a presumption that his purchase was for 
her benefit and the burden of proof was upon him to 
show otherwise. Hmmner v. Gordon, supra. 

The evidence presented by appellee on this point con¬ 
sists almost exclusively of papers prepared by or for 
him, some as appellant’s attorney for her signature. 

The affidavit filed by appellant in the maintenance ac¬ 
tion reciting that appellee was owner of the property 
was prepared by appellee for appellant’s signature (D’s 
Ex. 2) (A-123). 

The lease signed by appellant with Feeney and which 
is used to evidence an acknowledgment by appellant of 
the new ownership was likewise prepared by appellee as 
Feeney’s attorney at a time when he was also attorney 
for appellant (A-138). Likewise, the 120 receipts (D’s 
Ex. 3) received by appellant over a ten-year period were 


1 Title 45. Section 1601 et seq. D. C. Code, 1940 Edition, Act of 
December 2, 1941, 55 Stat. 788, as amended. 
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prepared by appellee or his agents. Some 62 of these 
receipts were marked as payments for rent. 

The Court below expressed itself as unimpressed with 
the affidavit because 

“We do know • • • that clients often don’t read 
drafts of affidavits carefully when they are prepared 
by their own lawvers; even business men don’t.” 
(A-154) 

And yet, this is precisely the type evidence upon which 
the Court based its finding of no oral agreement. 

On the other hand, all the circumstances of the sale 
were consistent with the purchase being for appellant. 
The purchase price was below the market value and the 
bidding was undoubtedly dampened by the appellee. This 
was to appellant’s benefit only if the purchase was for 
her and appellee was her attorney and was acting in her 
behalf at the sale. 

The testimony of at least one disinterested witness was 
that a man at the sale said he was appellant’s attorney 
and wanted to buy property for her as cheaply as pos¬ 
sible (A-92-93), and there was the testimony of an agree¬ 
ment by the daughter of appellant and by appellant who 
retained for more than ten years the receipts (D’s Ex. 
3), many of which were marked for rent, because she 
felt these payments were really to repay appellee the 
price he paid for the property. It is submitted that evi¬ 
dence which came into existence after the sale was com¬ 
pleted, i.e., the affidavit, the lease, and the receipts, should 
not be decisive of the character of that purchase when 
there is other undisputed evidence contemporaneous with 
the purchase which indicates the existence of an agree¬ 
ment to reconvey. 
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CONCLUSION 

The judgment of the District Court should be re¬ 
versed. 

Respectfully submitted, 

David S. Aulshouse, 

910 17th Street, N. W., 
Washington, D. C. 

Attorney for Appellant 
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266 Filed Jul 12 1950 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

FRANCES W. AMERICA 
1319 Forty-fifth Place, S. E. 

Washington, D. C. 

Plaintiff 

vs. 


EMMETT L. SHEEHAN 
Second National Bank Building 
1333 G Street, N. W. 

Washington, D. C. 

LUCILLE M. SHEEHAN 
4324 Seventh Street, N. W. 

Washington, D. C. 

Defendants 

C. A. No. 2995—’50 


Complaint to Impress a Trust on Real Estate 

1. Jurisdiction of the Court in this case is based upon 
Section 306, Title 11, District of Columbia Code, 1940 
Edition. 

2. Purpose of this suit is to impress a constructive 
trust on the property described as Lots 111, 112, and 113 
in Square 5365 as improved by the premises 1319 Forty- 
fifth Place, S. E., Washington, D. C. 

3. Defendants Batrus and Dowdey are sued as trus¬ 
tees under a deed of trust on said property dated May 
11, 1949, and recorded among the land records of the 
District of Columbia in Liber 8968 at Folio 266. 
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4. Defendant Richard Beane is the party secured by 
the aforesaid deed of trust for a loan made to defendant 
Lucille M. Sheehan in the amount of $5,000 on May 11, 
1949. 

5. Defendant Emmett L. Sheehan, an attorney at law, 
is sued in his own right. 

267 6. Defendant Lucille M. Sheehan, wife of de¬ 

fendant Emmett L. Sheehan, is sued as the record 
owner of said property. 

7. Defendant Emmett L. Sheehan on, to wit, the eighth 
day of March, 1940, while acting for plaintiff as her 
attorney in pending litigation involving, inter alia, the 
above-described property, purchased said property at a 
trustees’ foreclosure sale for and on behalf of plaintiff, 
and on April 20, 1940, defendant Emmett L. Sheehan 
received a trustee’s deed for said property. Prior to 
said foreclosure title to the property was in the name of 
plaintiff and her then husband, William C. America, as 
tenants by the entirety. 

8. Defendant Emmett L. Sheehan agreed with plain¬ 
tiff to reconvev said property to her upon repayment to 
him of the purchase price of said property. That the 
purchase price of approximately $3,400 paid by said de¬ 
fendant was substantially below the market value of 
property at the time of said purchase because defendant 
Emmett L. Sheehan induced prospective bidders at said 
foreclosure sale to refrain from bidding on the represen¬ 
tation that he was buying the property for plaintiff and 
that to bid the price up would be to deprive plaintiff 
and her infant children of a home since she only had 
limited means with which to purchase. 

9. Plaintiff has made monthly payments to defendant 
Emmett L. Sheehan beginning with the month of May, 
1940 to date and verily believes that she has repaid said 
defendant the entire monies advanced by him in connec- 





tion with the property but that he refuses to cause said 
property to be reconveyed to her; refuses to give her an 
accounting; and denies that she has any right to said 
property whatsoever. 

10. Defendant Lucille M. Sheehan holds legal title to 
the property for the accommodation and benefit of de¬ 
fendant Emmett L. Sheehan, her husband, and has no 
equitable right therein. 

11. Plaintiff has heretofore placed complete confidence 
in defendant Emmett L. Sheehan w’ho has continued to 
be her attorney during most of the period following his 
purchase of said property, and his refusal to reconvey 
property to her has resulted in said defendant’s unjust 

enrichment. 

268 WHEREFORE, the premises considered, plain¬ 
tiff prays: 

1. That the Court impress the property described as 
Lots 111, 112, and 113 in Square 5365 as improved by the 
premises 1319 Forty-fifth Place, S. E., Washington, D. C., 
with a constructive trust in her favor. 

2. That the defendant Emmett L. Sheehan give to 
plaintiff an accounting on said property. 

3. That defendant Lucille M. Sheehan be required to 
reconvey legal title in said property to plaintiff. 

4. That defendants Sheehan or either of them be re¬ 
quired to clear the property of all encumbrances placed 
thereon by either of them. 

5. That defendant Richard Beane be required to an¬ 
swer and disclose the balance due on his loan on said 
property. 

6. For such other and further relief as to the Court 
may seem just and proper. 

/s/ Frances W. America 
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• • • • 

270 Filed Aug 2 1950 Harry M. Hull, Clerk 

Answer of Defendant Emmett L. Sheehan 
First Defense 

1, 2, 3, 4, 5, 6. Defendant neither admits nor denies 
the allegations of these paragraphs, but if same be ma¬ 
terial to him, calls for strict proof thereof. 

7. This defendant admits the purchase of the property 
referred to in the complaint at a foreclosure sale held 
March 8, 1950, and the receipt of a trustees deed for said 
property dated April 8, 1940, recorded April 20, 1940, in 
Liber 7463 at folio 571 of the Land Records for the 
District of Columbia. This defendant is without knowl¬ 
edge sufficient to form a belief as to how the property 
was held prior to the foreclosure. This defendant denies 
that at the time of the purchase of the property at fore¬ 
closure sale on March 8, 1950, there was pending litiga¬ 
tion involving the property. He denies that he purchased 
the property for or on behalf of the plaintiff, and each 
and every other allegation in this paragraph insofar as 
same are inconsistent with the following facts: 

(a) This defendant successfully defended the now 
plaintiff in a divorce action instituted by her husband in 
1937. (Wm. O. America v. Frances W. America, Equity 
No. 65-721). This action was terminated at a final hear¬ 
ing November 2, 1939, by a finding to dismiss the bill, 
the final decree being signed January 25, 1940. This 
action did not involve the property referred to in the 
present complaint. 

Ob) After the final hearing in Equity 65-721 above 
referred to, William O. America (who had theretofore 
been making payments on the indebtedness due on the 
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property) ceased making payments thereon, thereby 
271 forcing American Building Association to force 
foreclosure of the property by their trustees. 

(c) After the first advertisement published Feb. 28, 
1940, offering the property for sale at public auction by 
the trustees, this defendant tried to have American Build¬ 
ing Association cancel or postpone the propose sale 
scheduled for March 8, 1940, but he was assured that the 
sale would neither be cancelled nor postponed, but would 
take place on March 8, 1940. 

(d) This defendant immediately prepared a suit for 
separate maintenance entitled “ Frances W. America vs. 
William 0. America”, Civil Action No. 6055, which was 
filed in this court March 5, 1940. This suit recited facts 
as to the failure and refusal of William O. America to 
maintain his wife and minor daughter, although able so 
to do, and mentioned, among other things, the imminent 
foreclosure of the property, and the necessity of Frances 
W. America’s having a place to live. The property was 
not involved in litigation on March 8,1940. 

(e) A few days before March 8, 1940, he told the 
plaintiff that it was impossible to prevent the sale or 
forestall it, hut out of consideration for her circumstances 
and if possible to avoid having her thrown out into the 
street by a purchaser unconcerned with her welfare, he 
would attempt to raise sufficient funds to purchase the 
property for himself at the public auction March 8, 1940. 

(f) This defendant denies that he purchased the prop¬ 
erty for and on behalf of the defendant, but avers that 
he purchased the property for his own account, and in 
complying with the terms of the said, he paid over $3500. 
in cash of his own money (which included $3410. sale 
price plus settlement charges) and received deed dated 
April 8, 1940, recorded April 20, 1940, in Liber 7463 at 
folio 571, one of the land records for the District of 



Columbia, in which deed Raymond J. Vierbuehen and 
George M. Emmerich trustees, were grantors, and he was 
grantee. 

(g) This defendant has had no occasion to act and has 
not acted as attorney for the plaintiff in any matter since 
April 23,1941. 

8. Each and every allegation of this paragraph is 
denied. 

9. Insofar as the allegations of this paragraph are in¬ 
consistent with the following statement of facts, the same 
are denied: 

(a) The property was purchased by the defendant, 
Emmett L. Sheehan, solely for his own account, and with 
his own funds as hereinbefore set forth. 

(b) The plaintiff paid rental to him for the 
272 property under an oral rental agreement at the 
rate of $29.00 per month from May, 1940 through 
Sept 1940, as shown by rental receipts given to plaintiff. 

(c) By deed dated Oct 4, 1940, recorded Oct. 9, 1940, 
in Liber 7529 at folio 505 of the land records of the Dis¬ 
trict of Columbia, this defendant, for a good and valuable 
consideration, conveyed the property to Glenn E. Feeney 
(who took title to same through his son, Robert G. Fee¬ 
ney). 

(d) The plaintiff paid rental to Glenn E. Feeney, 
owner of the property, from October 1940 through Feb. 
1941 at the rate of $29.00, at the office of this defendant, 
and rental receipts were given her for payments as made. 

(e) The plaintiff paid rental to Glenn E. Feeney, 
owner of the property, from March, 1941 through July 
31, 1942, under the terms of a six months lease signed 
by the plaintiff as lessee, and Glenn E. Feeney and 
Robert G. Feeney, as lessors, at a monthly rental of 
$32.00, which lease provided among other things: 
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“Special provisions: Lessee agrees to keep property 
in repair; also in the event of a bona fide sale, to vacate 
the premises on thirty days notice, and that this lease 
will be shortened to such extent if and when a bona fide 
sale is made; that if tenacv extends for longer than six 
months, it shall be by the month, all other terms and con¬ 
ditions to be the same. 

Said rental payments were made at the office of this 
defendant, and receipts were given for payments as made. 

(f) By deed dated the 29th day of July, 1942, re¬ 
corded July 29, 1942, in Liber 7777 at folio 281 of the 
land records of the District of Columbia, Glenn E. Feeney, 
through his son, Robert G. Feeney and June Feeney 
(wife of his son) for a good and valuable consideration, 
conveyed the property to Lucille M. Sheehan, as a gift 
from her husband, Emmett L. Sheehan, this defendant, 
who paid the said Glenn E. Feeney a good and valuable 
consideration for said property. 

(g) The plaintiff paid rental at $32. per month to 
Lucille M. Sheehan, owner of the property, from August, 
1942 through June 1950, under the agreement referred 
to in paragraph “e” above, such payments being made 
at this defendant’s office and receipts being given to the 
plaintiff as payments were made. 

This defendant states that no demand for a conveyancing 
of the property, or for an accounting has ever been made 
on this defendant by the plaintiff at any time prior to 
the filing of this complaint. He admits she has no right 
in said property. 

273 10. Answering this paragraph, each and every 

allegation is denied. 

11. This defendant denies that he has acted as attor¬ 
ney for the plaintiff at any time since April 23, 1941, and 
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denies the other allegations of this paragraph, except as 
to plaintiffs placing confidence in him, and as to this he 
has insufficient knowledge to form a belief. 

Second Defense 

The cause of action alleged in the complaint is within 
the statute of frauds. 

Third Defense 

The cause of action alleged in the complaint is barred 
by laches. 

Fourth Defense 

The plaintiff is estopped to maintain this alleged cause 
of action by reason of her conduct inconsistent with her 
alleged claim of a trust, extending over the period from 
March 8, 1940 up to the time of the filing of the complaint 
herein. 

Fifth Defense 

The relation of landlord and tenant has continuously 
existed between the plaintiff, as tenant, and the defendant, 
Lucille M. Sheehan, as landlord, from August 1, 1942 to 
the present time, and plaintiff has held possession and 
continues to hold possession of the premises by reason 
of this relationship.. 

Sixth Defense 

This defendant has no interest in the property which 
is the subject matter of this suit and it is impossible for 
him to compel any conveyance of same. * 

• • . • • 
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274 Filed Aug 2 1950 Harry M. Hull, Clerk 

Answer of Lucille M. Sheehan 
First Defense 

1, 2, 3. This defendant neither admits nor denies the 
allegations of these paragraphs, but if same be material 
demands strict proof thereof. 

4. Answering this paragraph she states that on May 
5, 1949, she executed a note for $5133.59, payable to the 
order of Richard Beane, with interest at 5% per annum 
until paid, payable $41.50 or more per month on the fifth 
day of each month thereafter until fully paid, said note 
being secured by first deed of trust of record. Richard 
Beane indorsed the said note “without recourse”, de¬ 
fendant Emmett L. Sheehan endorsed the note generally, 
and then sold the said note to Mabel A. Shekell for its 
full face value. Payments thereon have been regularly 
made and there is now due and owing on said note the 
sum of $4843.55 with interest at 5% from July 5, 1950. 

5. and 6. She admits the plaintiff undertakes to sue 
as herein alleged. 

7. On information and belief this defendant states that 
her husband, the defendant Emmett L. Sheehan, herein, 
acted as attorney for the now plaintiff, Frances W. 
America in a Suit for Maintenance brought bv her against 
her husband on March 5,1940 entitled “Frances W. Amer¬ 
ica vs William O. America” being civil action No. 6055 
in this court. The action terminated April 23, 1941 in 
the granting of an absolute divorce to William O. Amer¬ 
ica on his Cross-Complaint, and the award of $55.00 
monthly permanent alimony to the now plaintiff, Frances 
W. America. 

She further states that on March 8, 1940, her husband, 
the defendant Emmett L. Sheehan, purchased the prop- 
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erty referred to in the complaint at a foreclosure 
275 sale instituted by the trustees for American Build¬ 
ing Association, the party secured. He made this 
purchase for his own account with his own funds. There¬ 
after, upon complying with the terms of sale by paying 
more than $3500. in cash (which included the $3410. pur¬ 
chase price plus settlement charges) a deed was duly 
executed and delivered to the defendant, Emmett L. 
Sheehan, by which the trustees conveyed title to the 
property to him. 

This defendant denies that the purchase was made for 
or on behalf of the plaintiff, and states that the purchase 
was made by her husband as aforesaid. She is without 
information sufficient to form a belief as to how the prop¬ 
erty was held prior to the foreclosure sale. 

8. The allegations of this paragraph are denied. 

9. On information and belief, this defendant denies 
the allegations of this paragraph insofar as same are 
inconsistent with the following facts. 

(a) This defendant’s husband, Emmett L. Sheehan, 
defendant, acquired the property on April 8, 1940, under 
the circumstances hereinbefore recited in paragraph 7. 

(b) The plaintiff herein paid to the defendant, Em¬ 
mett L. Sheehan, a monthly rental of $29.00 from May 
of 1940 through September 1940, and receipts were given 
clearly showing the rental so paid. 

(c) By deed dated October 4, 1940, recorded Oct. 9, 
1940 in Liber 7529 at folio 505 of the Land Records of 
the District of Columbia, the defendant Emmett L. Shee¬ 
han conveyed the property referred to herein to Robert 
G. Feeney, son of Glenn E. Feeney, for a good and val¬ 
uable consideration paid to Emmett L. Sheehan by Glenn 
E. Feeney. 
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(d) From October 1940 through February 1941, the 
plaintiff paid a monthly rental of $29.00 for the property 
to the said Glenn E. Feeney, payments being made at 
the office of the defendant, Emmett L. Sheehan, and re¬ 
ceipts for rental were given as such payments were made. 

(e) On March 1, 1941, the plaintiff entered into a 
lease agreement for the premises with Robert G. Feeney 
and Glenn E. Feeney at a monthly rental of $32.00 per 
month, and paid rental of $32.00 for each month from 
March 1941 through July 1942. Said rentals were paid 
at the office of Emmett L. Sheehan and rental receipts 

were given as payments were made. 

276 (f) By deed dated July 28th, 1942, recorded 

July 29th, 1942 in Liber 7777 at folio 281 of the 
Land Records of the District of Columbia, Emmett L. 
Sheehan purchased the property from Glenn E. Feeney, 
as a gift for this defendant, Lucille M. Sheehan. The 
said Glenn E. Feeney, for a good and valuable considera¬ 
tion received from Emmett L. Sheehan, caused the prop¬ 
erty to be conveyed by his son Robert G. Feeney and his 
son’s wife, June Feeney, to this defendant, Lucille M. 
Sheehan, as a gift from Emmett L. Sheehan. 

(g) Since August, 1942, the plaintiff herein has con¬ 
tinued to pay monthly rental of $32.00 under the terms 
of the lease of March 1, 1941, hereinbefore referred to, 
and all such payments have been made at the office of 
her husband, Emmett L. Sheehan, the defendant herein. 

This defendant states that no demand has ever been 
made upon her or her husband for any accounting or 
conveyancing respecting the property at any time prior 
to the filing of this complaint. She admits that the plain¬ 
tiff has no right to the property. 

(10) The allegations of this paragraph are denied. 
She states to be the fact that she is the sole owner of 
this property by reason of the facts set forth hereinbe¬ 
fore in this answer. 
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(11) This defendant has insufficient knowledge to form 
a belief as to what confidence the plaintiff may have had 
in the defendant, Emmett L. Sheehan, and on informa¬ 
tion and belief states that the defendant, Emmett L. 
Sheehan, did not act as attorney for the plaintiff after 
April 23, 1941, the termination of civil action No. 6055 
in this court She denies the other allegations of this 
paragraph. 

Second Defense 

• • i 

The cause of action alleged in the complaint is within 
the statute of frauds. 

Third Defense 

The cause of action alleged in the complaint is barred 
by laches. 

Fourth Defense 

The plaintiff is estopped to maintain this alleged cause 
of action by reason of her conduct inconsistent with her 
alleged claim of a trust, extending over the period from 
March 8, 1940 up to the time of the filing of the com¬ 
plaint herein. 

Fifth Defense 

The relationship of landlord and tenant has con- 
277 tinuously existed between the plaintiff, as tenant, 
and the defendant, Lucille M. Sheehan, as landlord, 
from August 1, 1942, to the present time, and plaintiff 
has held possession and continues to hold possession of 
the premises by reason of this relationship. 

Wherefore, this defendant prays that this suit may be 
dismissed. 


/s/ Lucille M. Sheehan 
Lucille M. Sheehan 
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278 Filed Nov 9 1951 Harry M. Hull, Clerk 

Pretrial Proceedings 

STATEMENT OF NATURE OF CASE: 

Plaintiff seeks by this action to establish her interest 
in the premises located at 1319 45th Place, S. E., in 
Washington. She alleges that the deft., Emmett Sheehan, 
while acting as her attorney purchased these premises 
at a foreclosure sale. At the time of the foreclosure sale 
the plaintiff and her now former husband, held title to 
these premises as tenants by the entirety. The plaintiff 
says that the deft, Emmett Sheehan, agreed to purchased 
the premises at the foreclosure sale for the plaintiff who 
at that time was without funds and to reconvey the prem¬ 
ises to the plaintiff when the plaintiff repaid to deft., 
Sheehan, the purchase price. The foreclosure sale took 
’ place on March 8, 1940. The plaintiff alleges that she has 
completely repaid to deft, the purchase price of the prop¬ 
erty but that deft., Emmett Sheehan refuses to reconvey 
the premises to her. The plaintiff further charges that 
the purchase price made by deft., Emmett Sheehan at 
the 1940 sale was below the market value and that this 
deft, induced other bidders to withhold bids by repre¬ 
senting to them that the plaintiff was of limited means 
and that consequently, the premises were sold to deft., 
Emmett Sheehan, at the foreclosure sale for the amount 
of the existing trust plus costs of sale. 

The deft., Lucille Sheehan, is joined as a party deft, 
because she is presently the holder of the legal title and 
plaintiff contends that she is merely an accommodation 
holder for the deft., Emmett Sheehan. 

The plaintiff seeks by this action to impress the prop¬ 
erty with a constructive trust in her favor, to ob- 
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279 tain an accounting on said property from deft., 
Emmett Sheehan, to compel deft Lucille She eh an 

to reconvey legal title to plaintiff and to compel the defts. 
to remove any indebtedness placed on the property by 
them. 

Defendants deny that there was any agreement of the 
nature claimed between the plaintiff and Emmett L. Shee¬ 
han. They state that if there was such an agreement the 
plaintiff’s action is barred by the Statute of Frauds, the 
Statute of Limitations and by laches. The defts. answer 
that plaintiff, as a tenant in the house, has acknowledged 
herself as such and is consequently precluded from deny¬ 
ing the title of the landlord. Defts. further say that if 
the payments made by plaintiff are payments under the 
agreement and not the payment of rent they still do not 
equal the amount which deft, paid for the property. 

• • • * 

Defts. by oral amendment, without objection by plain¬ 

tiff, at time of pretrial, also defends upon the ground 
that indispensable parties are not included in the suit 
and more especially, that the title to the property was at 
the time of the alleged agreement and sale in the plain¬ 
tiff and her then husband as tenants by the entirety and 
that the conveyance, if impressed with a trust, carries a 
beneficial interest in the former husband who is not a 
party to the action. 

• • • • 

280 THIS CASE WILL NOT BE CALENDARED 

FOR TRIAL PRIOR TO THE WEEK OF DE¬ 
CEMBER 3rd. 

STIPULATIONS: By agreement of counsel for the 
respective parties, present in Court, it is ordered that the 
subsequent course of this action shall be governed by the 
following stipulations unless modified by the Court to 
prevent manifest injustice: 
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Subject to objections as to relevancy, competency and 
materiality it is stipulated that all pertinent records of 
the Recorder of Deeds relating to the title to the premises 
at 1319 45th Place, S. E., may be admitted without for¬ 
mal proof. 

It is similarly stipulated that the records of the Tax 
Assessor’s Office relating to the assessed value of the 
property at the time of sale may be admitted. 

/s/ Edw*ard A. Tamm 
Pretrial Justice. 


Dated Nov. 8,1951. 

REMARKS of Pretrial Justice for consideration of 
Trial Justice: 

• • • • 

281 Filed Jan 4 1952 Harry M. Hull, Clerk 
Findings of Fact and Conclusions of Law 

This action having been tried by the court without a 
jury, the court hereby makes the following findings of 
fact and conclusions of law*: 

Findings of Fact 

1. In December 1937 the defendant, Emmett Leo Shee¬ 
han, a member of this bar, w*as employed by the plaintiff, 
Frances W. America, to defend an action for divorce 
brought by plaintiff’s husband. 

2. In 1937 plaintiff was living in a small frame bunga¬ 
low* owmed by her husband and herself as tenants by the 
entireties, subject, howrever, to a deed in trust securing 
their joint note to a building and loan association. The 
property, situated in the southeastern section of Wash¬ 
ington near the District of Columbia line, is described by 
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said District for the purposes of taxation as lots 111, 112, 
and 113 in Square 5365, improved by premises 1319 45th 
Place, Southeast. 

3. Plaintiff’s husband was living elsewhere. As a re 
suit of previous litigation between plaintiff and her hus¬ 
band in which plaintiff was not represented by defendant, 
but by other counsel, plaintiff’s husband was making 
small monthly payments toward plaintiff’s support In 
addition, plaintiff’s husband was keeping up payments on 
the aforesaid trust note as well as taxes and miscellan¬ 
eous expenses of said property. No question of 

282 support, maintenance or alimony pendente lite was 
involved in the divorce action for which defendant 
was retained in 1937. 

4. On November 21, 1939, the aforesaid divorce action 
was heard and a finding dismissing the complaint of plain¬ 
tiff’s husband was made and entered. A formal decree 
was entered January 25, 1940. 

5. After the finding of November 21, 1939, dismissing 
his complaint for divorce, plaintiff’s husband ceased 
making any further payments on the aforesaid trust note 
or property. He continued to make other payments to 
plaintiff for her support. As a result of his defaults, 
the aforesaid property was offered for sale by the trus¬ 
tees at public auction March 8, 1940 pursuant to and 
under the terms of the aforesaid deed in trust. Defend¬ 
ant, Emmett Leo Sheehan, had no part in procuring said 
sale and had no control whatsoever over same. 

6. Defendant, Emmett Leo Sheehan, first learned of 
the foreclosure sale within less than a week before it was 
scheduled to take place when plaintiff communicated with 
him and informed him of her precarious situation. Plain¬ 
tiff was unemployed and unemployable, without funds or 
other assets and without means or prospects for securing 
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or borrowing same. Plaintiff informed said defendant 
that she had no one in the world to help her. 

7. Defendant, Emmett Leo Sheehan, on behalf of the 
plaintiff requested the building and loan association to 
postpone the sale. This request was refused. Said de¬ 
fendant also instituted an action in this court on behalf 
of plaintiff for support and maintenance. 

8. On March 8, 1940 defendant, Emmett Leo Sheehan, 
bid in said property at the foreclosure sale. A month 
later said defendant made settlement for the property and 
received a deed to same from the trustees. 

9. Defendant, Emmett Leo Sheehan, purchased 
283 said property for his own account and with his 
own funds borrowed by him on his own credit and 
the credit of his wife, defendant, Lucille M. Sheehan. 
His intention in so doing w^as to prevent said property 
from falling into unfriendly hands that might dispossess 
plaintiff or otherwise cause her hardship. 

10. Defendant, Emmett Leo Sheehan, made no promise 
or representation to the plaintiff or anyone else at any 
time that he was buying the property for plaintiff’s ac¬ 
count or that plaintiff would have any right, title, interest 
in, or claim to said property if purchased by him. The 
alleged oral agreement which plaintiff seeks to enforce 
in this action w’as never made. 

11. At the auction sale, in answrer to an inquiry ad¬ 
dressed to him by a gentleman writh wdiom he had had 
previous business dealings, the defendant, Emmett Leo 
Sheehan, stated that he w~as going to try to bid in the 
property to keep plaintiff from being dispossessed. He 
did not make any representations to persons at said 
foreclosure sale that he was bidding on the said property 
for plaintiff’s account or that plaintiff would have any 
right, title, interest in, or claim to said property if same 
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were bid in by him. He did not approach prospective 
bidders and seek to induce them to refrain from bidding 
upon such representtion or any other representation. 

12. After the purchase of said property the defend¬ 
ant, Emmett Leo Sheehan, permitted the plaintiff to re¬ 
main in the premises for a rental of $29.00 per month. 
This amount was sufficient to meet said defendant’s first 
trust payment, but insufficient to cover taxes and insur¬ 
ance. Plaintiff was given receipts for all monthly rental 
payments, most of which specifically recite that they are 
for rent. 

13. In October of 1940 said defendant’s financial con¬ 
dition, which had been precarious when he pur- 

284 chased said property, grew worse, and he was 
compelled to sell same to one Feeney. He realized 
no profit in this sale. 

14. In 1941 at said Feeney’s request the rental was 
increased to $32.00 per month in order to cover taxes and 
insurance, as well as the payments on the first trust. 
Also, at said Feeney’s request a lease of the premises 
was prepared in which plaintiff was named as tenant. 
The lease was executed by the parties thereto. Plaintiff 
executed and accepted this lease with full knowledge of 
its contents and the ownership of said property. 

15. In July of 1942, at the request of said Feeney, 
the defendant, Emmett Leo Sheehan, purchased said 
property from him and made a gift of same to his wife, 
the defendant, Lucille M. Sheehan. 

16. Plaintiff in 1944 asked defendant, Emmett Leo 
Sheehan, if she might purchase said property and if so, 
how much it would cost. Plaintiff at that time had no 
funds and was told by defendant Emmett Leo Sheehan 
that if she got together some money he would discuss 
the matter with her. Plaintiff stated that she would try 
to save some money. Plaintiff did not thereafter inquire 
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about purchasing said property or make any offer with 
respect thereto. 

17. Plaintiff continues to reside in said premises and 
to pay only $32.00 per month rent. Plaintiff has received 
a receipt for every rental payment made. Some of them 
are blank, not stating the purpose of payment. More 
than half of them specifically recite that they are for 
rent. Plaintiff has accepted these receipts from time to 
time and from month to month without questioning the 
statement that they were given for rent. Plaintiff has 
never asserted any claim of ownership, right, title, or 
interest in said property from the time same was ac¬ 
quired by the defendant, Emmett Leo Sheehan, up to 
the time of the filing of this action. 

285 18. Defendant, Emmett Leo Sheehan, exercised 

the utmost good faith in this transaction through¬ 
out. He acted out of charity and kindness toward plain¬ 
tiff. There was no concealment, no overreaching, and no 
failure by him to disclose to plaintiff anything within his 
knowledge which should have been made known to her. 

Conclusions of Law 

1. Defendant, Emmett Leo Sheehan, in purchasing for 
his own account the property which is the subject matter 
of this action, violated no duty owed by him to the 
plaintiff. 

2. The standard of conduct required of an attorney in 
this situation has been met by the defendant, Emmett Leo 
Sheehan, in every way. 

3. Plaintiff occupies the property which is the subject 
matter of this action as a tenant of the defendant, 
Lucille M. Sheehan. 

4. Plaintiff has no right, title, interest in, or claim to 
the property which is the subject matter of this action. 
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5. Plaintiff is entitled to no relief against the defend¬ 
ants or either of them. 

6. The complaint herein should be dismissed and judg¬ 
ment entered in favor of both defendants. 


January 41952 


/s/ Alexander Holtzoff 
Judge 

* • • • 
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Judgment 

This action came on for trial before the court, and the 
evidence adduced by the parties having been heard, and 
the court having made its findings of fact and conclusions 
of law, it is this 4 day of January, 1952, 

Adjudged, that this action be and the same is hereby 
dismissed on the merits. 

/s/ Alexander Holtzoff 
Judge 

• # • • 

258 Opinion 

THE COURT: (Holtzoff, J.) This is an action to 
impress a trust upon certain real property. The real 
property in question is a small bungalow in the south¬ 
eastern section of Washington, near the District of Co¬ 
lumbia line. Originally it was owned by the plaintiff and 
her husband as tenants by the entireties. 

In March, 1940, the defendant, who is a member of the 
bar of this Court, was attorney for the plaintiff in this 
case in some matrimonial litigation with her husband. 
Her husband failed to make payments that he had been 
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previously making on the first trust on the property. 
These payments amounted to $29 a month. 

The Building and Loan Association which held the 
deed of trust took steps to foreclose the deed of trust on 
the property. 

Immediately upon learning of the imminence of the 
foreclosure sale the plaintiff communicated with her at¬ 
torney, the defendant in this case, and informed 
259 him of her precarious situation. In her behalf he 
applied to the Building and Loan Association for 
a postponement of the foreclosure sale. This was re¬ 
fused. 

The conceded facts are that at the foreclosure sale the 
defendant bid in the property. A month later he made 
settlement for it and took title thereto. He permitted 
the plaintiff to remain in the premises and to continue 
paying $29 a month, which was the amount of payments 
that had been made to the Building and Loan Association. 

Sometime after that, the defendant conveyed the prop¬ 
erty to one Feeney, who suggested that the monthly pay¬ 
ments made by the plaintiff be raised to $32, in order to 
cover some of the taxes and insurance, as well as the 
payments on the deed of trust. At Feeney’s suggestion 
a lease of the premises was prepared, in which the plain¬ 
tiff was named as a tenant. This lease was executed by 
the parties thereto. 

Sometime later the defendant repurchased the prop¬ 
erty from Feeney, and made a gift of it to his wife. The 
title now is in the name of the wife of the principal 
defendant. 

The plaintiff claims that the defendant purchased this 
property pursuant to an oral agreement with her, by 
which he undertook to bid-in the property for her ac- 
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count; to advance all the necessary payments, and 

260 to reconvey the property to her at any time, on her 
demand, upon being reimbursed by the plaintiff for 

all advances made by him. The defendant denies that 
any such agreement was made. 

There is not a single scrap of paper corroborating, in 
whole or in part, the plaintiff’s contention that such an 
agreement was entered into. 

One of the daughters of the plaintiff testified that she 
heard such an agreement made; but it is a strange thing 
that she was not called as a witness in the plaintiff’s 
case-in-chief, but called in rebuttal, more or less—seem¬ 
ingly, at least—as an afterthought. 

Another daughter, that was presumably present at some 
of the conversations between the plaintiff and the defend¬ 
ant, was not called as a witness although she lives within 
the vicinity of Washington, and works in this city. It is 
reasonable to draw- an inference from the failure to call 
the other daughter as a witness that her testimony would 
be unfavorable to the plaintiff in this case, if she were 
called. 

There are no circumstances tending to corroborate the 
existence of the agreement. The result is that we must 
depend upon human memory of twelve years ago. It is 
always necessary to bear in mind the frailties of human 
recollection, no matter how- honest a person may be. 

All of the circumstances and w-ritten evidence 

261 in this case negative the existence of the agree¬ 
ment. The plaintiff to this day makes monthly pay¬ 
ments at the defendant’s office, and receives a receipt. 
All of these receipts w-ere offered in evidence. Half of 
them specifically recite that the money is accepted for 
rent. Plaintiff accepted these receipts from time to time 
from month to month without questioning the statement 
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that they were given for rent. Some of them are blank, 
not specifying the purpose of the payment. But the 
significant fact is that approximately half of the receipts 
expressly state that they are given for rent. The plain¬ 
tiff accepted a lease on the property, in which she is 
named as a tenant. All these things, as well as some 
other circumstances, completely negative her present as¬ 
sertion that the property was purchased for her account, 
and that she is the equitable owner of the property. 

Finally, although this alleged agreement is claimed to 
have been made in March, 1940, the present suit was not 
filed until July 12, 1950. In other words, the plaintiff 
slept on her rights for ten years. 

It is not the intention of the Court to dispose of the 
issues of this case on the basis of laches; but even if the 
facts of this case do not amount to laches, the failure to 
assert this agreement for a period of ten years after it 
is claimed to have been made, leads to the conclu- 
262 sion that it may never have been made and prob¬ 
ably never was made, because it stands to reason 
that if such an agreement actually existed, it would not 
be reasonable for the plaintiff to have waited this long 
period of time. 

The Court, therefore, finds as a fact that the alleged 
oral agreement which the plaintiff seeks to enforce in this 
case was never made. 

Plaintiff, however, seeks to advance i further ground 
for recovering in this action, namely, that even if there 
were no agreement the defendant should be deemed a 
constructive trustee of the property for the plaintiff's 
benefit, because he purchased it in his capacity as her 
attorney. 

Of course, a lawyer who puts himself in the position 
of buying-in property belonging to his client, at a fore- 
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closure sale, leaves himself open to attack. The evidence 
convinces the Court that in this case the defendant did 
what he did w T ith the highest of motives, namely, to pro¬ 
tect his client from being dispossessed. That he accom¬ 
plished his object appears by the subsequent history of 
this transaction. The plaintiff is still living in the prop¬ 
erty and still paying $32 a month rent. The defendant 
wanted to be sure that the property would not get into 
unfriendly hands, as a result of which she might have 
been either dispossessed or required to pay much 
263 higher rent, for it must be remembered that in 
March, 1940, there was no rent control in effect. 

It is not infrequent that a person’s undue kindness 
sometimes brings him into a position where at a later 
time his acts may be open to question. Out of excess of 
his own kindness the defendant put himself in that posi¬ 
tion in this case. 

The Court does not believe that a lawyer should pur¬ 
chase, for his own account, property belonging to his 
client, at a foreclosure sale, but the Court will say that 
this was done with the very best and highest motives in 
this case. There is no rule of law which vitiates such a 
transaction. 

The Supreme Court of the United States, in Allen v. 
Gillette . 127 U. S. 589, 596, had this to say: 

“The principle that a trustee may purchase the trust 
property at a judicial sale brought about by a third party, 
which he had taken no part in procuring, and over which 
he could not have had control, is upheld by numerous 
decisions of this court and of other courts of this coun¬ 
try. (Cases cited) 

“It is true that the rule upon this subject as stated 
by some text writers is more stringent than that stated 
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in these cases. We think, however, that the language 
employed by them does not present a thorough 
264 and perfect generalization of the essential princi¬ 
ples pervading the decisions upon this subject.” 

Of course, a lawyer, or any other fiduciary, purchasing 
at a foreclosure sale property belonging to his client, is 
required to act in the utmost good faith. The Court is of 
the opinion that this exacting standard has been met in 
this case in every way. There was no concealment, no 
overreaching, no failure to disclose anything within the 
knowledge of the defendant wliich should be knowm to 
the plaintiff. The defendant’s motive was to save the 
plaintiff’s roof over her head, and as a matter of fact 
defendant succeeded in so doing. 

In view of all of these circumstances the Court is of 
the opinion that there is no basis for vitiating this trans¬ 
action, irrespective of the existence or nonexistence of 
the alleged oral contract. 

In conclusion, the Court holds, first, that there w-as no 
oral agreement such as is alleged; and second, that there 
is no other basis for vitiating this transaction. 

Judgment for the defendant. 

• • • • 
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Notice of Appeal 

Notice is hereby given this 5th day of March, 1952, 
that Frances W. America, Plaintiff in the above case 
hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this 
Court entered on the 4th day of January, 1952 in favor 
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of defendants, Emmett Leo Sheehan and Lucille M. Shee¬ 
han against said plaintiff: 

/s/ David S. Allshouse 

Attorney for Plaintiff 
910 17th Street N. W. 
Washington, D. C. 

Mail copy to: 

Howard Boyd, Esq. 

Attorney for defendants 
Colorado Building 
Washington, D. C. 

• • • • 

13 Frances W. America, 

• • • • 


Direct Examination 
BY MR. ALLSHOUSE: 

Q Mrs. America, keep your voice up so the Court can 
hear you, please. 

Your name is Frances W. America, and you are the 
plaintiff in this case? A Yes, sir. 

Q Where do you live? A 1319 45th Place, Southeast. 
Q What is your present occupation? A Housewife. 
Q Have you ever been employed other than as a house¬ 
wife? A No; I am not able to work. 

Q What has been your education? A I didn’t quite 
finish the seventh grade. 

Q Have you ever had any business experience? A 
No, sir. 

14 Q Have you been married? A Yes, sir. 

Q When were you married? A 1913. 

Q To whom? A To William 0. America. 

Q Are you now living with your husband? A No, 
sir. 
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Q What is your marital status ? A Divorcee. 

Q Do you know the defendant, Emmett L. Sheehan? 
A I do. 

Q How did you meet him? A He was recommended 
to me by my daughter-in-law's mother. 

Q Do you remember when that was? A 1936. 

Q In what connection was your first introduction to 
him? A To handle a bus injury case of my daughter. 

Q Did there come a time when he did some legal work 
for you? A Yes, sir. 

Q When was that? A I think it was 1937. 

15 Q And what was that in connection with! A 
A divorce case. 

Q Filed by whom? A My husband. 

Q Do you know when that case was terminated? A 
The first, i think, was in 1940. 

Q Do you remember the month? A I am not sure, 
but I think it was March. 

Q Could it have been January? A Well, it was the 
first part of the year. 

Q Did Mr. Sheehan represent you in another case? A 
Yes, sir. 

Q What was that? 

THE COURT: Is it necessary to go over all these 
details? I suggest that you get to the crux of this case. 

MR. ALLSHOUSE: I think this is the crux, because 
this is the attorney-client relationship here. 

THE COURT: I was suggesting it wasn’t necessary 
to bring in all those details. 

BY MR. ALLSHOUSE: 

Q When was this second case started? A 1940. 

Q Do you remember the month? A April. 

Q Do you remember what this second case was 

16 about? A There was a maintenance case and then 
the second divorce case. 

Q When the second case was started, where did you 
live? A 1319 45th Place. 



29 A 


Q Who owned the property at that time? A Mr. 
America and myself. 

Q WTiat did the property consist of? A A bungalow 
and three lots. 

Q Was there a mortgage or a trust on the property? 
A Yes, sir. 

♦ # • * 

18 Q Who held that trust? A The American 
Building & Loan. 

Q Who made payments on the trust at that time? A 
Mr. America. 

Q Were you living with Mr. America at that time? A 
In 1940? 

Q Yes. 

THE COURT: When you say “at that time,” 

19 what time do you refer to? Can you fix the time 
or year? 

MR. ALLSHOUSE: The previous questions, Your 
Honor, directed the time to the point of the second repre¬ 
sentation by Mr. Sheehan, which was in March, 1940, just 
prior to the foreclosure. 

THE COURT: Well, you may proceed. 

BY MR. ALLSHOUSE: 

Q Did there come a time, Mrs. America, when you 
learned that the property was to be sold because of ar¬ 
rears in payments on the trust? A Yes, sir. 

Q When was that? A A few days before the actual 
sale. 

Q Do you know when the sale was? A March 8. 

Q What year? A 1940. 

Q How did you first, learn that the property was to 
be sold? A A broker came to the door and explained to 
me that the Building & Loan had given him a list of the 
property that was to be sold. 

Q Why did he come to you? A Well, he said that 
was his business, and he came out to see if he could be of 
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any assistance in helping me keep it, and he gave 

20 me his card. 

Q What did yon tell him? A I told him Mr. 
Sheehan was handling my divorce and I would go up and 
talk to him. 

Q Did you talk to Mr. Sheehan? A I called him 
that evening and he told me to bring my daughter and 
myself to his office in the morning. 

Q The following morning? A Yes. 

Q Did you go to the office? A I did. 

Q Where was that? A In the Bond Building. 

Q What happened as a result of that visit ? A I told 
him that, and gave him the card, and he tore it up and 
said he w’ould attend to it, himself; that we would go 
over to the Building & Loan and have the sale postponed. 

Q And did you go to the Building & Loan? A Yes, 
sir. 

Q Who went? A Mr. Sheehan, my daughter, and 
myself. 

Q Whom did you talk with at the Building & Loan? 
A I believe, Mr. Cloyal, or something like that, at the 
Building & Loan. 

21 THE COURT: Speak louder, and turn in this 
direction; you are testifying for the benefit of the 

Court, not for the benefit of your counsel. 

THE WITNESS: All right, sir. 

BY MR. ALLSHOUSE: 

Q Do you remember whom you talked with on that 
day? A I thought it was Mr. Clovd, or Cloy, something 
like that; I don’t remember exactly. 

Q What happened at that meeting? A Mr. Sheehan 
asked him about postponing the sale, and he said that he 
could and would; but he advised me to have someone 
buy it in for me and that would automatically put Mr. 
America’s name off the property, and not have any more 
trouble. 
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THE COURT: Who advised you that? 

THE WITNESS: The man at the Building & Loan. 
BY MR. ALLSHOUSE: 

Q WTio did the talking during this conference? A 
Mr. Sheehan did the talking; he told me not to say any¬ 
thing, let him do all the talking. 

Q WTiat happened? Did Mr. Sheehan say anything 
about this suggestion? A He was going to attend to 
everything; he would take care of it. 

Q After the meeting did he tell you what he 

22 was going to do? A He said he would borrow 
money on his property and buy it in for me. 

Q The sale was held after that; is that right? A 
Yes, sir. 

Q Where was the sale held? A Right out in front 
of the home. 

Q Right in front of 1319-45th Place, Southeast? A 
Yes, sir. 

Q WHhat time of day w-as it held? A Four-thirty in 
the afternoon. 

Q Do you remember anybody that was present at the 
sale? A Mr. Beahm; Mr. and Mrs. Owens, and Mr. 
Miller that is dead; and Mr. Donohoe, that is dead; I 
know they w T ere definitely there. 

Q Was Mr. Sheehan? A Mr. Sheehan and this man 
from the Building & Loan and I think Mr. Ashi was also 
there. 

Q Who is Mr. Ashi? A An attorney in the law of¬ 
fices of Mr. Sheehan. 

Q Did you see Mr. Sheehan before the sale started? 
A Yes, sir. 

Q Where did you see him? A He came in the 

23 house and w^as talking to myself and my daughter. 

Q Wlio was present besides yourself in the 
house? A My two daughters. 

Q Wliat are their names? A Gladys and Thelma 





32 A 


Q How old were they at the time? A I think Thelma 
was about 16, and Gladys was older. 

THE COURT: How old did you say Gladys was? 

THE WITNESS: Well, she was about four years 
older; she would be about 21 or 22. 

BY MR. ALLSHOUSE: 

Q Did Mr. Sheehan tell you anything at that time, 
that is, before the sale started? A Why, he told me 
he was buying it in for me and he wanted my daughters 
and myself to come out on the porch and look real sad 
and pitiful, so that no one would bid on the house. Those 
were his exact wmrds. 

Q Did you see Mr. Sheehan talk to anyone at the 
sale? A Yes, sir. He talked to Mr. Ashi, and he talked 
to Mr. Beahm, and Mr. and Mrs. Owens, and Mr. Dono- 
hoe, I think. 

Q Could you hear what he said to these people? A 
No, sir. They told me that he— 

THE COURT: No: just answer the question. 
24 THE WITNESS: I didn’t really hear; no, sir. 
BY MR. ALLSHOUSE: 

Q Did Mr. Sheehan tell you what he said to these 
people? A Yes, sir. He said he had asked them not to 
bid on the house. 

THE COURT: Don’t talk so fast. 

THE WITNESS: He asked them not to bid on the 
property; that they would be taking it from over myself 
and my children’s heads. 

THE COURT: Will you repeat that? 

THE WITNESS: That if they bid on the property 
they would be taking it away from myself and the chil¬ 
dren. 

BY MR. ALLSHOUSE: 

Q Who conducted the sale? A Mr.—is it Weschler? 

Q Is it Weschler’s? A Yes, sir. 

Q Did you observe the bidding? A Part of it; yes, 
sir. 
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Q Did you hear the bidding? A I think Mr. Ashi 
said something, made a small bid. 

THE COURT: No; the question is, did you hear the 
bidding? 

25 THE WITNESS: No, sir; I didn’t hear what 
they said. 

BY MR. ALLSHOUSE: 

Q Did you observe who was bidding? A Mr. Shee¬ 
han. 

Q Anybody else? A No, sir—unless what Mr. Ashi 
said in the first place was a bid, I didn’t hear exactly, 
but no one bid but Mr. Sheehan. 

Q At the time of the sale were you employed? A 
No, sir. 

Q Were you living with your husband? A No, sir. 

Q What did your husband do at that time; what was 
his occupation? A Fireman. 

Q For the District of Columbia? A Yes, sir. 

Q What income did you have at that time? A $60 
a month. 

Q And what was the source of that income? A Main¬ 
tenance from my husband. 

Q How many children did you have through your 
marriage ? 

THE COURT: Is that material ? 

26 MR. ALLSHOUSE: I think it sets the general 
environment of this transaction. 

THE COURT: Don’t consume too much time. After 
all, you have a specific cause of action and that is what 
vou have to prove. 

BY MR. ALLSHOUSE: 

Q How many children were living— Did you answer 
the last question? A I had five; there were two living 
wfith me at the time. 

Q Did Mr. Sheehan ever tell you how much he paid 
for the property? A No, sir. 

• • • • 
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28 BY MR. ALLSHOUSE: 

Q Did you have a conversation with Mr. Shee¬ 
han regarding the repayment of the purchase price? A 
Yes, sir. 

Q And what was that conversation? A I w^as sup¬ 
posed to make— 

THE COURT: Suppose you turn in this direction. 
You testify for my benefit, and when you look in the 
other direction, your voice carries away from here. 

A (Continuing) I was to make payment at the Build¬ 
ing & Loan, the same— 

THE COLTIT: No; what was the conversation between 
you and Mr. Sheehan, the defendant, concerning the mat¬ 
ter of your repurchasing the house; what was the conver¬ 
sation? That is the question. 

THE WITNESS: The main thing was his buying it in. 

THE COURT: What did he say to you and what did 
you say to him? 

THE WITNESS: That he had borrowed money and 
he had bought it in, and he would put it in his wife’s 
name to protect it until I paid him back in full. 

BY MR. ALLSHOUSE: 

29 Q Did he tell you how you were to pay him 
back? A I was to keep on making the payment 

at the Building Association until it was paid for, or I 
could pay him in full any time that I borrowed the 
money. 

Q After the sale, did you start making the payments 
to Mr. Sheehan? A Yes, sir. 

Q And how much were these payments? A The first 
year they were $29. 

Q Per month? A Yes, sir. 

Q And what were they after that? A $32. 

Q And have you continued to make those payments? 
A $32: yes, sir. 

Q And have you continued to make those payments to 
date? A Yes, sir. 


35 A 


THE COURT: I understood from Mr. Boyd’s opening 
that the making of those payments is not denied, and 
that the only controversy is whether they were rent or 
payments on the purchase price. 

MR. BOYD: That is correct. There is no dispute as 
to the actual receipt of the money, if the Court please. 
BY MR. ALLSHOUSE: 

30 Q Did you ever ask Mr. Sheehan how much you 
ow T ed on the property? A A number of times. 

Q And what did he tell you? A He told me at one 
time that he didn’t have time to look it up, and another 
time he wasn’t sure, and another time he didn’t have time, 
and just kept putting me off. 

Q Did there come a time when he told you anything 
about returning the property? A He told me he had 
sold the damn place, he couldn’t carry me any longer. 
Those were his exact words. 

MR. BOYD: Would vou fix the time of that, please? 
BY MR. ALLSHOUSE: 

Q About ■when was that? A I don’t know T exactly. 
Q Do you remember whether it was two years ago? 
A I think it was between a year-and-a-half and two 
years. 

Q 'What did you do as a result of that? A I went 
to the District Building to find out who he had sold it to. 
Q Then what did you do? A I found out it was in 
Mrs. Sheehan’s name, and I consulted my son-in-law. 

31 Q Who is your son-in-law T ? A Ralph Miller. 
Q Have any repairs been made to this prop- 

ertv bv Mr. Sheehan since 1940? A No, sir. 

Q Do you owe him any money for attorney’s fees— 
A (Interposing) No, sir. 

Q (Continuing) —in connection with his representa¬ 
tion of you? A No, sir. 

MR. ALLSHOUSE: You may examine. 
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Cross Examination 
BY MR. BOYD: 

Q Mrs. America, in answer to one of Mr. Allshouse’s 
questions as to who was making the payments on the 
house in March, 1940, you said your husband was making 
those payments. 

The fact is that in March, 1940, your husband was not 
making the payments; is that correct? A He was sup¬ 
posed to be—maybe you would term it that way. 

Q What you mean is that there was a time prior to 
1940 when your husband had been making payments on 
the house? A I think he was making them right up 
until 1940: he may have missed a few, but he was still 
making them. He had the book. 

32 Q Prior to March 8, 1940, the date of the fore¬ 
closure sale, you learned that the loan was badly in 
arrears, did you not? A I learned from the broker 
that it was to be sold. 

Q Do you remember the name of this broker? A No, 
sir; Mr. Sheehan tore up the card. 

Q Did you look at the card at all? A Yes, sir; the 
man visited with me quite awhile. 

Q And you have no recollection what his name is? 
A No: the Building & Loan Company may have, because 
they gave him my name. 

Q And that was the first indication you had that the 
house was up for foreclosure sale? A Yes, sir. 

Q Y~ou didn’t learn it by reading about it in the 
newspaper? A No, sir; it hadn’t been in yet. He got 
the list before it was published. 

Q How long before the actual sale was it that this 
man called upon you? A I think, four days. I think 
it was published that evening, and T think it is three 
evenings, isn’t it, that they publish it?—and he came the 
afternoon it was published, that evening, or the next 
evening. 



37 A 


Q Your present recollection is, this man called 

33 upon you about four days before the actual sale? 
A Yes, sir. 

Q And up until that time the property had not been 
advertised for sale in the newspaper? A No. 

Q And you then called on Mr. Sheehan, accompanied 
by your daughter? A I called Mr. Sheehan that eve¬ 
ning and told him it was going to be sold. He suggested 
that I come in in the morning with my daughter. 

Q Which daughter was that? A Gladys. 

Q Where is she now? A She is working at the 
Bureau. 

Q Bureau of what? A Of Engraving. 

Q She is here in Washington? A Yes, sir. 

Q And you called upon Mr. Sheehan at his office, did 
you? A Yes, sir. 

Q How many days before the sale was that? A Well, 
it was three or four days; whatever day the man came, 
it was the next day. 

Q Will you tell us again what the conversation 

34 was, that took place between you and Mr. Sheehan 
there in his office, in the presence of your daughter, 

Gladys? A He simply called a cab and we went over 
to the Building & Loan. 

Q So that you had no conversation of any moment 
there in his office? A Outside of telling him what the 
broker told me, no, sir. 

Q And you went from there right over to the Building 
& Loan? A Yes. 

Q Did I understand you to say you now recall the 
exact words that were exchanged in the presence of this 
representative of the Building & Loan Association? A 
I do, because it was a very important thing to me. 

Q Do you recall those exact words, although it was 
almost twelve years ago? Do you? A Yes, sir. 

Q And as I understood your testimony, Mr. Sheehan 
in conversation with the representative of the Building 
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& Loan Association elecited from him the expression that 
the Building & Loan would be very glad to postpone the 
sale? A They were willing. I didn’t say “very glad”; 
they w’ere willing. 

35 Q So that the representative of the Building & 
Loan Association expressed a willingness not to 

foreclose, provided you just picked up ihe payments on 
the house ? A No, sir. 

Q What was it that he did say about that? A He 
suggested not postponing it; just letting the sale go on, 
being as they had gone that far—to let it go through, 
and have someone buy it in for me, and that would auto¬ 
matically put Mr. America out of it entirely; he wouldn’t 
have any more chance to try to sell it. 

Q I understood you to say, in answer to Mr. All- 
shouse’s question, that the representative of the Building 
& Loan Association expressed a willingness to postpone 
the foreclosure indefinitely, provided you picked up the 
monthly payments? A I don’t think that wras mentioned, 
because Mr. Sheehan didn’t let him get that far, when he 
suggested that I let the sale go through and have some¬ 
one buy it in, it w’ould be more than— 

Q (Interposing) Am I mistaken in my recollection 
of your testimony just a fewr minutes ago, that those plans 
w’ere suggested, but the representative of the Building & 
Loan preferred one over the other, and suggested that it 
w’ould be better to let the property be foreclosed and 
have somebody buy it in on your behalf? A Yes, 

36 sir; for me. 

Q If that w r as the better plan, w’hat was the 
other plan? A It w’as nothing else, to let it go, I sup¬ 
pose—or postpone it; he would postpone it, I don’t know 
how’ long. 

Q And on what terms would he postpone it? A 
Well, I don’t know’; Mr. Sheehan was tending to it. I 
trusted him fully. 
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Q You were present there, listening to those conver¬ 
sations, were you not? A Yes, sir; but that wasn’t dis¬ 
cussed when he decided to let them sell it and he would 
buy it in for me; there was no more talk of postpone¬ 
ment. 

Q At that time your financial situation was such that 
you couldn‘t pay the arrears on this loan, could you? 
A I could have borrowed it from any number of per¬ 
sons. My husband’s aunt would have bought it. 

Q You had no funds of your own, did you? A I 
had none of my own. 

THE COURT: If you could have borrowed the money, 
why didn’t you? 

THE WITNESS: Because Mr. Sheehan took over; he 
said he was tending to it, and I depended on him. 

BY MR. BOYD: 

Q And you preferred to have the property sold 
37 at foreclosure rather than to borrow the money? 

A If he was going to take it over, he was tending 
to everything else, and I trusted him. 

Q Did he indicate to you that his own financial condi¬ 
tion was such that in order for him to buy it in, it would 
be necessary for him to borrow money? A Yes, sir; he 
told me that is why he put it in his name instead of in 
mine. 

Q Did you think that was the customary function of 
a lawyer, to borrow money on his own property and 
credit to buy-in a piece of property to keep you from 
being evicted or foreclosed? A Eviction was never 
brought into it. 

Q You, of course, had sufficient business knowledge 
to know, did you not, Mrs. America, that if the house 
was foreclosed, the purchaser was either going to evict 
you or make you pay rent? A If the neighbors had 
bought it, the two neighbors that wanted it, I would not 
have been evicted and that word was never used. 
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Q My question was, you had sufficient business knowl¬ 
edge to know that if somebody bought it, you would prob¬ 
ably be evicted or have to pay rent? A If someone 
else; that’s why I consented to let him do it. 

38 Q You did know that if someone bought it in, 
you would probably be evicted or have to pay 

rent? A No, because, if Mr. Beahm or Mr. Miller 
would have bid, they would have bid the highest, and I 
would not have been evicted. 

Q And you made no effort to approach these people 
to see whether or not they would lend you the money so 
that you could pay the arrears? A Not after he took 
it over. 

THE COURT: Just answer the question. You are a 
witness now, and you must answer questions. 

BY MR. BOYD: 

Q You said you didn’t do it after Mr. Sheehan took 
it over. You didn’t do it at any time, did you, Mrs. 
America? A Yes, sir. 

Q When? A I even wrote Mr. Sheehan a letter, when 
he didn’t answer me in the office. 

THE COURT: Just a moment; you must confine your¬ 
self to answering the question. If there is anything else 
that should be brought out, vour lawyer will bring it out 
bv asking proper questions. 

BY MR. BOYD: 

Q My question was whether or not you at any 

39 time approached any person to see whether or not 
they would lend you the money— A Yes, sir. 

THE COURT: Just a moment; wait until the ques¬ 
tion is finished. 

BY MR. BOYD: 

Q Did you at any time approach anybody to see 
whether or not they would lend you the money so that 
you could pay the arrears on this property and not have 
to undergo the foreclosure? A I thought that was the 
question, and I said, “Yes, sir.” 
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Q Whom did you approach? A Mr. Beahm and Mr. 
Miller. 

Q When did you approach them? A I don’t know 
the exact dates, because I kept trying to find out how 
much I would have to borrow; he never seemed to know. 
Q Was it before the foreclosure sale? A No, sir. 
Q You mean, after the foreclosure sale? A Yes, sir. 
Q After the property had been knocked down at fore¬ 
closure, then you went to these people to see whether 
or not they would lend you the money? A Yes, 

40 sir. 

Q And you say you went to Mr. Beahm? A 

Yes, sir. 

Q Did they lend you any money? A I didn’t get it, 
because I didn’t know how much I needed. 

Q But you went to them for the purpose of procuring 
a loan? A And I was to find out, but I never could 
find out. 

Q So they never actually loaned you any money? 
A No, sir. 

Q With respect to your own financial condition at 
the time of this foreclosure, Mrs. America, not only 
were you without capital, yourself, but you were not em¬ 
ployed and had not been employed for a long period of 
time, had you? A No, sir. 

Q And the fact is that you were then suffering, as 
you are now, from a rather severe arthritic condition, 
were you not? A Yes; as well as heart trouble and high 
blood pressure, and several things. 

Q So that you did not consider yourself em- 

41 ployable, did you? A No, sir. 

Q Your hands are badly crippled yet, are they 
not? A They are. 

Q You are not able to open them any more than von 
have there? A No, sir. 

Q Will you exhibit your hands? 

THE COURT: I don’t see that that is relevant. 

MR. BOYD: Very well. 
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BY MR. BOYD: 

Q I understood you to say, on the occasion of the 
sale you were present with your two daughters, Gladys 
and Thelma? A Yes, sir. 

Q And what did you indicate to His Honor were the 
ages of these two daughters? A One, I think—unless I 
would sit down and figure it up—one was, I think, about 
16. 

Q That was the younger one? A Yes, sir. 

Q Is that Thelma? A Yes, sir. 

Q You say, about 16? A I think she was at that 
time 15 or 16. 

Q Is it not a fact that she 'was bora in 1919, 
42 and that she was within a few months of being 21 
years of age? A Oh, no; I don’t think so. 

Q When was she bora? A Wait a minute, maybe I 
am wrong there 

Q Isn’t it a fact, Mrs. America, that she married 
within a matter of a few months after this foreclosure 
sale? A If she did, she was 20. 

THE COURT: You must know your own children’s 
ages? 

THE WITNESS: She is 32 now, Your Honor. I 
have had so much worry and so much trouble. 

BY MR. BOYD : 

Q And this sale was approximately 12 years ago? A 
Eleven. She would be around 20. 

Q So your daughter w^asn’t 16? A No; she would 
be 21 the following July, that’s right. 

Q So that, instead of being 16, she was 20, and 
almost 21? A Yes, sir. 

Q About how many persons attended this sale, so far 
as you could observe? A Well, there were two from 
the realty company, Donohoe; there was Mr. and Mrs. 
Owen; Mr. Beahm, and several others, that when they 
were told they would be bidding against me, they 
left. 
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43 Q Just a minute; I didn’t ask you that. 1 
just asked how many were there that you observed? 

A Well, there was that many—Mr. Miller. 

Q Would you say there were a bunch of them? A 
No, sir. 

Q You mean that suggests more than were actually 
there? A Well, that would depend on what you would 
call a bunch. I don’t understand how many you mean by 
a bunch. 

Q Do you remember when you were asked this ques¬ 
tion on your deposition: 

“Question: Are there any other persons that you 
know who were at the sale? 

“Answer: I do not know. There were a bunch out 
there. Whether they came to buy or not, I do not know. 
Naturally, a crowd gathered.” 

A Not too much of a crowd. There was quite a few 
people; but, as I say, when he told them that they would 
be bidding against me, they left. 

Q Did you not, earlier in your testimony, say that 
you couldn’t hear the conversation which Mr. Sheehan, 
had with people? A He told me that he said it 
Q Now, you have testied that when they heard what 
Mr. Sheehan said, they left. Does that not call for 

44 the mental processes that went on in the mind of 
somebody else? You don’t know what prompted 

them to leave, if they did leave? A Two or three of 
them told me why they left. 

MR. BOYD: I move that that go out, if Your Honor 
please. 

MR- ALLSHOHSE: I think that is proper, when he 
asked for it. 

THE COURT: Motion denied. 

BY MR. BOYD: 

Q I understood you to say that you saw Mr. Sheehan 
talking to Mr. and Mrs. Owens? A Yes, sir. 
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Q You knew Mr. and Mrs. Owens, did you? A No, 
sir; I don’t know them, personally, but he was a fireman, 
and he was supposed to be there. 

Q But you recognized Mr. and Mrs. Owens as some¬ 
one that you had seen before? A Not only that, but he 
was in his fireman’s uniform. 

Q So that you don’t know whom Mr. Sheehan was 
talking to, except that it was a man in a fireman’s uni¬ 
form? A I know he was talking to Mr. Beahm. 

Q Well, with respect to this man in the fireman’s 
uniform, you have testified earlier that you saw him 

45 talking to Mr. and Mrs. Owens? A He talked 
to everyone out there. 

Q I am directing my question, Mrs. America, to your 
testimony that you saw him talking to Mr. and Mrs. 

Owens, and I asked you if you knew Mr. and Mrs. 

Owens? A Not personally; no, sir. 

Q And you said you saw him talking to a man in a 

fireman’s uniform? A It was supposed to be—I think' 

he told me who they were,—or Mr. Beahm told me. I 
don’t know just which told me who they were. 

Q When was it that you learned that the man who 
was there in the fireman’s uniform was named Owens? A 
That day. 

Q That same day? A Yes, sir. 

Q Do you remember him to this day, what he looked 
like? A Yes. Mr. Beahm came over and congratulated 
me on having a lawyer that would buy it in for me; 
and he told me all that was going on out there. 

Q But my question was whether or not you remem¬ 
bered today the appearance of this fireman? A I cer¬ 
tainly do. That was the day— 

THE COURT: Just a moment; just answer the ques¬ 
tions. 

THE WITNESS: Yes, sir. 

46 BY MR. BOYD: 

Q There couldn’t be any mistake about that? 
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A No, sir. 

Q And that is because of the importance of this event 
in your life? A Yes, sir. 

Q Let me see if you remember giving this testimony, 
Mrs. America, just in July, 1950, reading from page 37 
of your deposition: 

“Question: You say all of these people worked in the 
Fire Department ? 

“Answer: Mr. Beahm and Mr. Owens are retired fire¬ 
men. Whether they ever knew each other, I could not 
say. 

“Question: Would you recognize them if you saw 
them? 

“Answer: Not Mr. Owens, no.” 

A I told you that Mr. Beahm told me it was Mr. 
Owens; they knew each other on sight; they were not 
friends. 

THE COURT: The question is whether you gave that 
testimony. 

BY MR. BOYD: 

Q Did you give this testimony? A I probably did. 

Q So that in July, 1950, you were not able to 
47 recognize Mr. Owens; is that correct? A Not 
personally, only that he was in his uniform, and 
they told me that is who it was. 

Q Did you understand the question that was asked 
you in July, 1950, when you were asked, “Would you 
recognize them if you saw them?”—and you responded, 
“Not Mr. Owens, no”? A I think that was meant to be 
not Mrs. Owens—I am not sure—but I didn’t know Mr. 
and Mrs. Owens, either one. 

Q So you thought the question referred to Mrs. 
Owens? A I must have. 

Q Mrs. Owens didnt’ work in the Fire Department, 
did she? A No. 

Q Let me read the previous question: 

“Question: You say all of these people worked in 
the Fire Department? 
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“Answer: Mr. Beahm and Mr. Owens are retired fire¬ 
men. Whether they ever knew each other, I could not say. 

“Question: Would you recognize them if you saw 
them? 

“Answer: Not Mr. Owens, no.” 

Is it your present testimony that at the time 

48 these questions were asked you, you thought that 
the person asking the questions was inquiring 

about Mrs. Owens? A Well, naturally, Mrs. Owens 
didn’t work in the Fire Department. 

Q Did you think the person asking the questions was 
inquiring about JSIts. Owens? A Well, I suppose I must 
have. 

Q And is it your present testimony that you would 
not recognize Mrs. Owens but you would recognize Mr. 
Owens? A Well, I think I would, yes, because when he 
was in his uniform is what made me think it was him. 

Q When your deposition was taken, and we were try¬ 
ing to find out who the bidders were that were present 
there and known to you, you did not mention Mr. Miller, 
whom you have mentioned in vour testimony today, did 
you? A Well, he is dead. 

Q And is that the reason why you did not mention 
him? A Either that, or it slipped my mind at the time. 

Q Because you did mention Mr. Donohoe, and said 
that he was dead, didn’t you? A Well, he stayed longer 
than Mr. Miller did. 

Q What is your present explanation for the reason 
why you never mentioned Mr. ^Miller’s name, until today, 
as being one of those present at the sale? A I thought 
it had been mentioned. 

49 Q Let me see if this refreshes your recollection, 
inquiring about the people who were known to you 

to be at the sale (page 35 of the deposition): 

“Question: Who were they? Give me their names. 
“Answer: Mr. and Mrs. Francis M. Owens; Mr. 
Henry Beahm; and Mr. Donohoe—he has since died.” 
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A Well, I didn’t name all that were ont there, be¬ 
cause there were others, too; I don’t know who the others 
were. 

Q We were asking about those whose names you knew. 
A I just neglected to mention Mr. Miller, but he was 
there. , : 

Q At the time we took your deposition, we asked you 
if you knew the people that were there, didn’t wet A 
I don’t remember whether you did or not 

Q And didn’t you say you didn’t know who they 
were, at all? A I don’t know,—only the ones that I 
mentioned. 

Q Let me see if this refreshes your recollection: 

“Question: Who are these people? Are they friends 
of yours? 

“Answer: No. 

“Question: Do they live in the neighborhood? 

“Answer: I do not know where they live.” 

A That was in reference to Mr. and Mrs. Owens. 
50 I, to this day, don’t know where they live. 

Q Let’s see if it was in reference to Mr. and 
Mrs. Owens: 

“Question: Do you know any of the bidders? 

“Answer: Yes, sir. 

“Question: Who were they? Give me their names. 

“Answer: Mr. and Mrs. Francis M. Owens; Mr. Henry 
Beahm, and Mr. Donohoe—he has since died.” 

Then Mr. Allshonse said: 

“And that is Francis M. Owens, 1120 E Street, South¬ 
east.” 

Do you remember giving that testimony? A I do, be¬ 
cause I still don’t know. 

THE COURT: Mr. Boyd, in confronting a witness 
with a prior statement, you can only do so for the pur¬ 
pose of showing that there was a contradiction between 
testimony on the witness-stand and a prior statement. 
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MB. BOYD: I am going to show, if Your Honor 
please, that Mr. Beahm, who, she testified in the deposi¬ 
tion and testified today, was present, was in fact the 
neighbor that lived across the street, whom she had 
known for 25 years. 

THE COURT: Is there any contradiction? I think 
confrontation wtih a prior statement must relate to some 
matter that is contradicted. 

51 BY MR. BOYD: 

Q Mr. Beahm, that you mentioned here as being 
one of the bidders, was a neighbor you had known for 
25 years, wasn’t he? A Yes, sir. 

Q And the Mr. Miller, whom you didn’t mention in 
the deposition but mentioned here on the stand, is a rela¬ 
tive of vours, is he not ? A Oh, no; there are two differ- 
ent Mr. Millers that would have loaned me money. The 
Mr. Miller you have reference to ran the grocery store 
at the corner. 

Q Which Mr. Miller was it that you said was present 
at the auction sale, and is now dead? A He is a grocer. 
The other Mr. Miller is alive now—both George Millers, 
but no relation. 

Q WThere did this grocerman Miller live? A He 
owned a lot of property in our neighborhood. 

Q I say, where did he live? 

THE COURT: Mr. Boyd, don’t you think you are 
spending a little too much time on the question of who 
was present at the sale? I don’t think that is a very 
important issue. 

I suppose you are doing this to test the witness’ mem¬ 
ory, but I think you have pursued that line sufficiently. 

MR. BOYD: All right. 

52 BY MR. BOYD: 

Q I understood you to sav that Mr. Sheehan 
expressed a willingness to buy this property in? A 
Yes, sir. 
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Q And he indicated to yon that his own 
condition was such that he had to borrow money with 
which to do so? A Yes, sir; and that he borrowed it 

Q And I understood you to say, further, you did not 
hear the conversation Mr. Sheehan had at the scene, be¬ 
cause you were on the porch and he was down on the 
street? A Yes, sir. 

THE COURT: Were you going to pay him a fee 
for his going to the trouble of borrowing money in order 
to buy the property for your benefit? 

. THE WITNESS: Yes, sir—not a fee; I was supposed 
some way to keep on paying him, until I had paid him 
back. 

THE COURT: He was just doing that as a gratuitous 
service? 

THE WITNESS: That is what I thought, Your 
Honor. 

BY MR. BOYD: 

Q And you expected that of your lawyer? A No. 

Q And you didn’t protest that an act of charity 
53 of that character should come from one of your 
friends or relatives, rather than the lawyer? A 
He didn’t ask me if I could borrow it. 

Q I ask you whether or not you protested that an 
act of charity of that character should not come from 
one of your relatives or friends? A It was not sup¬ 
posed to be charity, sir; he was supposed to be paid 
back out of the monthly payments. 

THE COURT: He had to go, according to your state¬ 
ment, to the trouble of borrowing money on his credit in 
order to buy the house in for you, and he was to receive 
nothing in return but his money back; is that it? 

THE WITNESS: I don’t know how much more he in¬ 
tended to charge, but he said he put it in his and his 
wife’s name because he borrowed money, and that was 
protection for him, that he would get it back. 
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BY MR. BOYD : 

Q Did you have any clear understanding with Mr. 
Sheehan that you were going to pay him back? 

THE COURT: Mr. Boyd, I sustained your objection 
to a similar question. Now, if you ask that question, 
I will have to reopen the matter for redirect examina¬ 
tion. ‘ * 

MR. BOYD: Very well; I will reframe it, if Your 
Honor please. 

BY MR. BOYD: 

54 Q Did you have any conversation with Mr. 
Sheehan about repaying it, or about repayment 

of the investment that he was making? A You had very 
little conversation with Mr. Sheehan; he was tending to 
it, and he would do it in his own way—that was your 
answer. 

Q I didn’t understand. A Your answer from Mr. 
Sheehan was that he was tending to it; he would do it 
and he would attend to it in his own way; you were to 
keep away from it. 

Q Do I understand that you had no conversation with 
Mr. Sheehan as to repayments that were to be made by 
you? A Inasmuch as I w’as to make the monthly pay¬ 
ments until I could borrow* the money and pay him back, 
and when I kept asking him how much I owed, so I could 
endeavor to borrow it, I got no answer from Mr. Sheehan. 

Q What conversation did you have with Mr. Sheehan 
regarding payments to be made by you? A I was to 
make the payments— 

Q (Interposing) Where was it, and when was it, and 
who was present, and what was said?—not your conclu¬ 
sion; I want the conversation, the place, and the time. 
A It was in his office, naturally. 

55 Q When? A I paid him the first payment right 
on the steps; that was $29; that was the payment. 

He was alw’ays going to arrange it—I could never get 
him down to anything. 
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Q I want to know when and where yon had this con¬ 
versation you were to repay Mr. Sheehan for the invest¬ 
ment that he was making? A In his office. 

Q When? A The following month—well, right after 
the sale, he said something to that effect; but from then 
on, I had been trying for years to find out how much 
I owed Mr. Sheehan, and I never got the answer. I 
even wrote him a letter, and he ignored it. 

Q I want to know when and where you had the con¬ 
versation about repayment by you of the investment he 
was making? 

MR. ALLSHOUSE: I think she answered that ques¬ 
tion, Your Honor. 

THE COURT: She has not answered it. This is her 
last chance to answer it. 

A I said, in his office, Your Honor. 

BY MR. BOYD: 

Q And when? A Sometime after the sale. 

56 Q Can you fix the time? A Not exactly. 

Q So that the first conversation you had with 
him regarding repayment to him of an investment made, 
was after the sale had been conducted? A Well, no; 
there was something said, I don’t remember just exactly 
what; he would buy it in for me, and about it being 
put in— 

THE COURT: If you don’t remember just what, I 
don’t think we want you to testify. 

BY MR. BOYD: 

Q And this alleged understanding didn’t require you 
to pay within any particular time, did it, Mrs. America? 
A Any time that I could borrow the money and pay 
him off, he would put it back in my name. 

Q In other words, you could do that in five years 
or ten years? A I was making the payments at the 
Building & Loan, yes, sir, through him. 

Q You never made any payment to the Building & 
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Loan Association after the foreclosure sale, did you? A 
Through him; he told me that’s what they were. 

Q The fact is you took your money to Mr. Shee¬ 
han’s office, didn’t you? A Yes, sir. 

Q And that is where you made your payments? 

57 A Yes, sir, because he said he was attending to 
it in his own way. 

THE COURT: Just a moment; you must answer the 
question that counsel asks you, and then stop. 

BY MR. BOYD: 

Q My question a few minutes ago, that I would like 
to have you answer, is whether or not you understood 
that you had to repay Mr. Sheehan within any fixed 
time? A No, sir. 

THE COURT: I think she answered that question; 
she said “No.” I understood her to say that no specific 
time was fixed. 

BY MR. BOYD: 

Q Did you know the amount you were to repay Mr. 
Sheehan? A No, sir. I told you, he never would tell 
me: he never had time to look it up; he wasn’t sure. 

Q So that you didn’t know whether it was $3,500 
or $600; is that correct? A No, sir; I didn’t. 

Q I understood you to say, just a minute ago, that 
the first payment you made to him was right there on 
the steps. Do I understand that was on the date of the 
foreclosure sale? A No, sir; it was a month 

58 later. The day of the trial, I paid him the first 
supposed-to-be payment to the Building & Loan, 

right on the court steps. 

THE COURT: The day of what trial? 

THE WITNESS: My divorce trial. 

BY MR. BOYD: 

Q With respect, Mrs. America, to your testimony that 
you made this first payment on the steps of the court¬ 
house, about a month afterwards, on the occasion of the 
trial, does it refresh vour recollection that the trial 
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didn’t take place until a year after the foreclosure sale? 
A It must have been the maintenance trial, then, be¬ 
cause he gave it to me on his little card, his personal 
card; he wrote the receipt for the $29 on the back of it. 

Q What I am reading from is Civil Action No. 6055, 
America vs. America, which is the maintenance action. 
A Then it was the day of the first court action, the 
first trial, then, because it was right out here on the 
steps. 

Q The first trial was determined in November, 1939, 
before the foreclosure sale even took place, wasn’t it, 
Mrs. America? A I am not sure, but we were in court 
for some reason. 

Q The fact is, Mrs. America, that you have kept 
every receipt for every payment that you ever 
59 made to Mr. Sheehan, isn’t it? A No; there are 
a few of them that have gotten lost. I kept them 
so that I would know offhand how much I had really 
paid on—how much more I would owe him. I was trying 
to figure it up, myself. 

Q Isn’t it a fact you started making payments in 
May, 1940, and that you paid continuously up to the 
present time, and that you have every receipt starting 
in May, 1940, and continuing right up to the present 
time? A No; I think there were a few mislaid. 

THE COURT: She savs she has all but a few. 

BY MR. BOYD: 

Q When did you first learn of this alleged suppres¬ 
sion of bidding, by Mr. Sheehan? A The day of the 
sale. He was suposed to be doing it for my benefit. 

Q And you made no complaint about that for ten 
years? A Why, I thought he was buying it in for me, 
and it would be fair for me to pay just what was owed 
on it, whatever that was. 

Q So that you considered it to be your property, did 
you? A In the beginning; yes, sir. 
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Q In other words, certainly, in 1940, after the 

60 sale, you considered this to be vour property? A 
Yes, sir. 

Q Held in Mr. Sheehan’s name? A Until I paid 
him up— 

Q (Interposing) You don’t let me finish. So that 
after the sale you considered this to be your property, 
held in Mr. Sheehan’s name, for your convenience? A 
Yes, sir. 

Q Don’t you recall, Mrs. America, that after the fore¬ 
closure sale, there was filed, on your behalf, within a 
matter of two or three weeks, a motion for maintenance 
pendente lite? A Yes. 

Q And do you remember that in connection with that 
motion, you executed an affidavit setting out your financial 
situation so that the Court could act upon your motion 
for maintenance? A I suppose Mr. Sheehan— 

MR. ALLSHOUSE: I think he should show her the 
affidavit. 

THE COURT: Just a moment; I think this is a 
proper question. 

BY MR. BOYD: 

Q You remember you executed such an affidavit? A 
I don’t know. I just signed whatever Mr. Sheehan—he 
was supposed to be looking out for me, and I 

61 trusted him completely. Whatever he said, I 
thought was all right. 

Q Let me show you one of the original court papers 
from Civil Action No. 6055; and I direct your attention 
to the signature, “Frances W. America”; is that your 
signature? A Yes, sir. 

Q And I direct vour attention to the notarial cer¬ 
tificate underneath it, “Subscribed and sworn to before 
me this 12th day of March, 1940—” just four days after 
the foreclosure sale “—Joseph A. Ashi, Notarv Public, 
D. C.” 



55 A 


Did you swear to that affidavit! A I signed whatever 
Mr. Sheehan shoved at me; he would tell me what it was, 
in a few words, and push it to you to sign; and I 
signed it. 

Q My question is whether you swore to it? A I 
don’t ever remember swearing to it; I may have, but I 
don’t know. 

THE COURT: Just answer Yes or No. Did you ever 
swear to the affidavit? 

THE WITNESS: I will say No. Mr. Ashi was sup- 
posed to be a notary public; yes, sir. 

BY MR. BOYD: 

Q Is the point you are making, that you have no 
assurance that the man who represented himself to be a 
notary public was in fact a notary public? 

62 THE COURT: Mr. Boyd, it is a matter of 
common knowledge that affidavits are sometimes 
sworn to very perfunctorily, and sometimes an affiant 
doesn’t remember whether she swore to the affidavit. 

MR. ALLSHOUSE: If Your Honor please, I think 
the question she answered was that she didn’t remember. 

THE COURT: There is nothing before the Court to 
pass upon. 

BY MR. BOYD: 

Q Did you swear to this information: 

“Frances W. America, being first duly sworn accord¬ 
ing to law deposes and states that the minimum on which 
she can live in a home or other respectable place and 
maintain herself would be based on a budget substantially 
as follows—” 

And then follow a large number of items for monthly 

gas bill, light bill, fuel bill, milk bill, and then $35 

monthlv rental. 

* 

“—believes she can continue in her former home if 
able to pay $35 rental—otherwise can probably obtain 
place to live for said sum.” 
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A Well, you realize, sir, that Mr. Sheehan worded 
that document; I had nothing to do with the wording 
of it. 

Q Did you make any effort to read it? A I just 
took his 'svord for it. 

63 Q Did you make any effort to read it? A I 
don’t think I ever did, anything that he ever 

wanted me to sign. 

. Q Do you have any specific recollection, as to this 
document, that you did or did not read it? A He 
would just run his finger over and tell you what it said. 

Q Do you have any specific recollection as to this? 
A No. 

Q Do you know where Mr. Sheehan got the informa¬ 
tion as to your milk bill and light bill and gas bill? 
A He asked me about them before he did the wording 
of it, but I had nothing to do with that. 

Q Did you look over these figures to see whether or 
not they represented all of the living expenses to which 
you were put? A No, sir. 

Q Is it true, Mrs. America, this statement that ap¬ 
pears here as to the amount needed by you, that $35 
monthly rental, that you believed you could continue in 
your former home if able to pay $35 rental, otherwise 
can probably obtain place to live for said sum—is that 
a true statement? A It wasn’t worded by me, because 
it w^as vrorded by Mr. Sheehan. 

THE COURT: You haven’t answered the ques- 

64 tion. The question is, is that a true statement? 

THE WITNESS: It wasn’t a statement made 

by me. 

THE COURT: Was it a true statement? 

THE W T TTNESS: No; I have got by on less money 
than that. 

BY MR. BOYD: 

Q W 7 as it true that you believed you could continue 
in your former home if you were able to pay so much 
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rental, otherwise you could probably obtain a place to 
live? A No, sir; that wasn’t true. That wasn’t my idea 
at all. 

Q And you never suggested that to Mr. Sheehan? A 
No, sir. 

Q Do you recall that after the foreclosure sale you 
made payments of monthly rental or made payments— 
A (Interposing) Payments that were supposed to be— 

Q (Interposing) —to Mr. Sheehan, and someone in 
his office on such occasion, or Mr. Sheehan, himself, gave 
you a receipt? A Yes, sir. 

Q Do you have those with you? A Mr. Allshouse, 

I think, has them. 

MR. BOYD: Will you produce them, please? 

(Mr. Allshouse produces receipt.) 

BY MR. BOYD: 

65 Q You have had occasion, have you not, within 
the last year or so, to examine those receipts, 
Mrs. America? A Not any more than adding them on 
as I paid it. 

Q Without directing vour attention to a large number 
of individual receipts, the great majority of them re¬ 
cite that they are for rental, do they not? A I think 
most of them do. 

Q And some of them have nothing written on them; 
isn’t that correct? A Yes, sir. 

Q And there is one, and only one, is there not, that 
recites, “Payment on note”? A Yes, sir. That was 
given to me the day I asked him how much I owed him. 

Q I direct your attention to this receipt dated Sep¬ 
tember 11, 1946; and that recites, “Payment on note,” 
and then appear the words, “E. L. Sheehan, Attorney, 
323 Bond Building.” That is the only receipt, is it not, • 
that refers to any note? A Yes, sir. That was the day 
I asked him how much I owed him. 
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Q And you remember that you had a conversation 
with Mr. Sheehan on that day? A That particular day; 
yes, sir. 

Q And he, after accepting your money, wrote 

66 out that receipt, did he? A Yes, sir. 

Q And he wrote it out in your presence? A 

Yes, sir. 

Q And he signed it ? A He did. 

Q And he is the one that wrote on there, ‘ ‘Pay¬ 
ment on note”? A Yes, sir. 

Q And everything else that is written in longhand is 
written in his handwriting? A I suppose so. 

Q Is it a fact, Mrs. America, that Mr. Sheehan 
wasn’t even there that day— A (Interposing) No, 
sir. 

Q Just a minute. —and that that receipt is written 
in the handwriting of Miss Jarvis? A I don’t think so. 
I think that is Mr. Sheehan’s writing, right there, be¬ 
cause that is the day I asked him— 

THE COURT: Who is Miss Jarvis? 

THE WITNESS: It is a secretary in his office. 

BY MR. BOYD: 

Q But I ask you whether or not you observed Mr. 
Sheehan write that, and I understood you to say you did. 
A I am sure that is his writing. 

67 Q There can’t be any mistake about it? A I 
don’t think there is. That was the day I talked to 

him, and that is the way it is made out. 

Q But I asked you whether or not you observed him 
write it, and I understood you to testify that you did. 
A He could have had her do it, as he often did,—take 
the money and go— 

Q (Interposing) I am not asking what he could have 
done. Didn’t you testify you saw him write that, Mrs. 
America? A No; I don’t think I did. I think I said 
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lie was there that day; that I had talked to him about 
how much I owed him, that day. 

Q Is it your present testimony you did not see him 
write it? A That, I am not positive of, whether he 
wrote it, because he did it either way. 

Q So that, now that I have suggested Miss Jarvis, 
you are not sure whether that is in his handwriting or 
not; is that correct? A Yes, sir; you might say that. 

Q Isn’t it a fact that when vour deposition was 
taken, at which time Miss Jarvis’ name was not men¬ 
tioned, you were positive that that was written by Mr. 

Sheehan? Let me read this interrogation to you, 
68 in your deposition, reading from page 20: 

“Question: Did you ever give Mr. Sheehan a 

note? 

“Answer: No. 

“Question: I show you a receipt dated September 
11,1946. Did Mr. Sheehan sign that receipt? 

“Answer: He did. 

“Question: In vour presence? 

“Answer: He certainly did.” 

Do you remember giving that testimony? A Well, 
no; I don’t. 

THE COURT: Just answer Yes or No. 

THE WITNESS: No. 

BY MR. BOYD: 

Q You mean you don’t remember giving this testi¬ 
mony? A Not in those exact words. 

Q Apart from whether it was in the exact words, 
which I have read, do you remember giving the substance 
of the testimony that you certainly did remember that 
that receipt was prepared by Mr. Sheehan, and in vour 
presence? A At least in mine and his presence. 
Whether he signed it or not, it was done in his pres¬ 
ence. 

Q My question is, do you remember giving the sub¬ 
stance of the testimony, on the occasion of your deposi- 
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tion, that Mr. Sheehan certainly did sign that re- 

69 ceipt in your presence? A No; I don’t remember 
saying exactly that he signed it; I meant that he 

signed it; I meant that he was there. 

Q Do you recall, Mrs. America, that after Mr. Shee¬ 
han had held title to this property for some months, 
that he told you that his own financial situation was such 
that it was going to be necessary for him to sell his 
equity in it? A No, sir. He told me nothing about it 
until after he told me it was sold. 

Q And is it a fact, Mrs. America, that he explained 
to you that Mr. Feeney, the man to whom he had sold 
it, thought that there should be some slight increase in 
the rental of the property, and that a lease should be 
obtained from you? A As to the rental, no, sir. The 
rental was supposed to be the extra payment—the first 
year the taxes were paid; the increase in these payments 
was supposed to take care of my taxes. 

Q But I do understand your testimony to be that 
he explained to you that Mr. Feeney was demanding a 
lease? A He said some such a thing; yes. 

Q You mean Mr. Sheehan said some such thing? A 
Yes. 

70 Q And can you fix the time of that? A No, 
sir; I don’t remember the time. 

Q Can you approximate it? A No; if there was any 
such thing, and you have the papers, I don’t remember 
any exact date. 

Q Do you recall it was in late 1940 or early 1941? 
A No; I couldn’t definitely state that,—I have had too 
much trouble. 

Q Would it refresh your recollection that it was about 
a year after the foreclosure sale? A That would be 
1941, if it was. 

Q But you do recall Mr. Sheehan explaining that he 
had sold the property to Mr. Feeney, and Mr. Feeney 
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wanted a lease? A Yes; he had unloaded it. He 
couldn’t carry it any longer. 

THE COURT: We will take our mid-morning recess 
at this time. 

(Thereupon a short recess was taken.) 

THE COURT: Gentlemen, there is one question I 
would like to have counsel answer for me, not neces¬ 
sarily now but before this trial is over: Was the Rent 
Control Act in effect in 1940, at the time of this sale? 

MR. BOYD: No. The Act, as I remember, was passed 
in December, 1942. 

MR. DOWDY: December 2, 1941. 

71 THE COURT: So that at this time rent con¬ 
trol was not in effect? 

MR. BOYD: That is correct. 

THE COURT: I think the importance of that is this, 
bearing on the question whether a purchaser could have 
evicted her or not, because under the rent control a pur¬ 
chaser could not evict her except it be for the pur¬ 
chaser’s own use. 

MR. BOYD: That is correct, but I raised that same 
question, and we looked it up the other day, and I re¬ 
member the date was subsequent to these transactions. 

THE COURT: You mav proceed. 

BY MR. BOYD: 

Q At the time of the recess, T was asking you if 
Mr. Sheehan did not disclose to you that his own financial 
situation was such that he had to sell his equity in the 
property? A I don’t remember; no, sir. 

Q Don’t you remember that thereafter, after the con¬ 
versation with Mr. Sheehan, he told you that the pur¬ 
chaser wanted a lease of the property? A I don’t re¬ 
member. 

Q You mean to say you might have signed a lease, 
and you wouldn’t have any recollection of it at this 
time? A I never questioned anything that Mr. 

72 Sheehan handed me to sign. 
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MR. ALLSHOUSE: Yes. 

75 BY MR. BOYD: 

Q Mrs. America, in your direct testimony you 
said there was a time when Mr. Sheehan used the ex¬ 
pression that he had to get rid of the “damned prop¬ 
erty”? A He did. 

Q Wasn’t that shortly before this lease was executed 
by you on March 1, 1941? A I don’t think it was; I 
don’t remember. 

Q You can’t fix the date of this conversation when 
Mr. Sheehan told you he had to get rid of the property? 
You can’t fix it at all? A No, sir. 

Q But you do remember that Mr. Sheehan did ask 
you to sign this lease? A No, sir; I don’t remember. 

Q Do you remember an occasion when he asked you 
to sign this document? A He has passed a lot in front 
of me, but I didn’t read any of them. 

Q So that this document that bears your signature, 
as I understand it, contains substance that you are totally 
unacquainted with? A Yes, sir; I left everything to Mr. 
Sheehan; I trusted him completely. 

Q You never looked at the top and read the 

76 words, in large print, “This Lease”? A I don’t 
remember ever reading it; no, sir. 

Q I thought you testified earlier, Mrs. America, that 
you did remember an occasion w T hen Mr. Sheehan said 
that the owmer w*as insisting upon a lease, and that there 
would have to be a slight increase in the rent? A No; 
the increase w*as wdien the taxes at the time of the sale 
were paid a year ahead, and when they w T ere due again, 
to make up the taxes, vras wiiy the increase in the pay¬ 
ment. 

Q Didn’t you testify earlier that vrhen Mr. Sheehan 
talked to you about the increase in the rent, he told you 
it was made necessary because the owner wanted an in¬ 
crease in the rent ? A Oh, no, sir; no, sir. 
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THE COURT: Are you offering this in evidence? 
MR. BOYD: Yes; I would like to offer it in evi¬ 
dence. 

THE COURT: It will be received. 

(The lease heretofore marked for identification was re¬ 
ceived in evidence as Defendants’ Exhibit No. 3.) 

BY MR. BOYD: 

Q While we are still addressing ourselves to the 
lease, didn’t you testify before the recess, when I was 
asking about it, that Mr. Sheehan said some such 

77 thing, that he talked about Mr. Feeney wanting a 
monthly lease or wanting a lease? A After that, 

I went to the District Building, and it wasn’t in Mr. 
Feeney’s name. 

Q My question is whether or not you didn’t testify 
before the recess? 

THE COURT: Well, I think the record will show 
whether she did or not. 

BY MR. BOYD: 

Q Isn’t it a fact, Mrs. America, that after the date 
of this lease, when you went to make your payments 
at Mr. Sheehan’s office, you got receipts that recited 
that it w’as payment on rent to the owner, Mr. Feeney, 
and the receipts bore Mr. Sheehan’s signature, as attor¬ 
ney for the owner? A I think that’s what it says on 
some of them. 

MR. BOYD: I direct Your Honor’s attention to Feb¬ 
ruary, 1941— 

THE COURT: There is one February 5, signed 
“E. L. Sheehan, Attorney for owner, Mr. Feeney.” 

MR. BOYD: Yes, sir. 

THE COURT: Some of the later ones seem to have 
Feeney’s name, and some don’t. 

MR. BOYD: Yes, sir; that is correct. Starting in 
November, 1941, there is quite a series of them. 

78 THE COURT: Feeney is not a party to this 
action. 
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MB. BOYD: Oh, no; and he has no interest in the 
property at present. 

THE COUBT: He has deeded it back to Mr. Sheehan. 

MB. BOYD: After about two years. 

I offer it for the purpose of showing that Mrs. 
America knew that this property had been conveyed by 
Mr. Sheehan to someone else, and she made no protest 
about it. 

THE WITNESS: The District Building didn’t show 
that. 

THE COUBT: Just a moment. 

BY MB. BOYD: 

Q Do you not recall that you got, oh, probably, 
eight or ten monthly receipts describing Mr. Feeney 
as the owner? A Well, the receipts speak for them¬ 
selves. 

BY MB. BOYD: 

Q And those receipts you have kept in your posses¬ 
sion all these years, have you not? A I thought all 
they meant was that I had the receipt reciting that I had 
made the payment. 

Q You kept the receipts all these years? A Yes, sir. 

Q Do I understand you never bothered to read 
79 the receipt? A Why, I told Mr. Dowdey on 
several instances— 

Q (Interposing) Just answer the question. Did you 
ever read these receipts? A Surely. 

Q Did you observe that they described Mr. Feeney 
as the owner? A No: not particularly. Just that the 
money was up there that I had paid, was all that in¬ 
terested me; that was all I thought counted, was that I 
made the payments. 

Q And you never read that Mr. Feeney was the 
owner; is that your testimony? A I don’t remember 
ever taking anything serious, outside that the money 
was on there. 
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THE COURT: You must confine yourself to answer¬ 
ing the question. 

THE WITNESS: No, sir. 

THE COURT: You can’t talk on, like that. 

THE WITNESS: No, sir. 

THE COURT: Now, don’t repeat this. 

BY MR. BOYD: 

Q I understood you to testify, Mrs. America, that 
you made repeated efforts to get Mr. Sheehan to talk 
to you about this matter? A I did. 

Q But each time he refused, and put you off? 

80 A Yes, sir. 

Q For how long a period of time prior to the in¬ 
stitution of this suit did you first encounter this dis¬ 
inclination on the part of Mr. Sheehan to talk to you 
about the matter? A Well, practically from the time of 
the sale. 

Q You mean from about March 8, 1940? A Yes, sir. 

Q And how frequently did you make an effort to 
talk to him about the matter? A Every time I would 
find him in the office, practically. 

Q And how frequently was that? A Well, I have 
no memory of that. 

Q Can you give us some rough approximation? A 
Well, it averaged two or there times a year. 

Q So that for two or three times a year, starting in 
1940, you tried to talk to him about the matter, but, as 
I understand your testimony, each time he would refuse? 
A Yes, sir. 

Q And that continued for almost ten years before you 
employed a lawyer to represent you in this matter? A 
I don’t remember as to how long. 

Q Well, you know when your suit was insti- 

81 tuted, do you not? A Well, I guess it is there. 

Q And that was about in 1950, was it—1949? 

THE COURT: Well, the file shows the date. 
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MR. BOYD: Would Your Honor give me the date, 
please ? 

THE COURT: It was July 12, 1950. 

BY MR. BOYD: 

Q How long before July 12, 1950, did you first em¬ 
ploy a lawyer ? A I don’t know. 

THE COURT- I think you are going far afield on 
that. 

MR. BOYD: I want to show’, she says she couldn’t 
get Mr. Sheehan to talk to her about it, and that con¬ 
tinued for almost ten years. 

THE COURT: I wall ask you to make a little more 
expeditious progress. 

BY MR. BOYD: 

Q Although, as I understood your testimony, you 
tried for almost ten years to get Mr. Sheehan to talk to 
you about this, but that he refused each time, is it a 
fact that as recently as 1949, nine years after this sale, 
you wrere on F Street, or G Street, with your daughter, 
when she w^as struck on the head by a falling screen, and 
you w’ent with your daughter to Mr. Sheehan’s 
82 office to get him to represent her in a tort claim? 
A He was the nearest attorney to the accident. 

THE COURT: What was your answer? 

THE WITNESS: He had been acting for me all the 
time, and he was very near where the accident occurred. 
BY MR. BOYD: 

Q That was in 1949, w’as it? A I don’t remember 
that. 

Q Can you fix it approximately? A I thought it w-as 
longer than that; I don’t remember. 

Q It certainly was in recent years, not earlier than 
1948; is that correct? A I thought it was earlier than 
that; I don’t remember. 

Q And you went there, although he had refused to 
talk to you for however many years it had been, simply 
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because he was the closest attorney? A He was the 
only one in that vicinity that we knew. 

Q And, as a matter of fact, Mr. Sheehan represented 
your daughter in that matter, did he not? A He rep¬ 
resented her; yes, sir. 

Q And made a settlement? 

THE COURT: I think that is a little far afield, Mr. 
Boyd. 

BY MR. BOYD: 

83 Q Mrs. America, I want to go back to the time 
immediately before the sale. You told His Honor 

that there was an occasion before the sale which first 
brought your attention to the forthcoming foreclosure, 
when a broker came there and offered to help you and 
gave his card, and you talked to him? A Yes, sir. 

Q Was there more than one broker who came to the 
house? A One broker. 

Q And it was from that source, and that source alone, 
that you were put on notice of this foreclosure sale? A 
Yes, sir. 

Q There wasn’t anything that occurred before that, 
that prompted you to suspect that there was an arrear¬ 
age on these payments and that the house might be fore¬ 
closed? A No; no foreclosure. I was notified months 
before, that the payments were in arrears, or some¬ 
thing. 

Q Oh, you mean you got it by some writing? A Yes. 
Q But were you put on notice by anybody else that 
came to the house? A An assessor that came out. And 
when Mr. Sheehan investigated, they told him the pay¬ 
ments were— 

Q I am trying to find out— 

84 THE COURT: Wait until the question is fin¬ 
ished, and listen to it carefully, and then answer 

directly. 
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BY MR. BOYD: 

Q Y’ou told us about this broker that came there and 
talked to you and offered to help you, and gave you his 
card. I am trying to find out whether, about that same 
time, any other person came there, that led you to be¬ 
lieve that these payments were in arrears and that per¬ 
haps some foreclosure w r as about to take place? A No; 
he didn’t mention the foreclosure; he was an assessor, 
I think. 

Q When did the assessor come there? A Oh, quite 
some time before that. 

Q When you say “quite some time,” you mean years? 
A No; I don’t remember. 

Q Do you mean a month? A No; it was more than 
that time. 

Q More than a month? A I think so. 

Q Did you talk to him? A Yes, sir. 

Q Was there ever an occasion when somebody came 
there and talked to your daughter, and you didn’t talk 
to them, that put you on notice that these payments 
85 were in arrears? A No, sir. 

THE COURT; Is that relevant? 

MR. BOYD: Yes, sir. I am going to show the rele- 
vancv of it right now, Your Honor. 

BY MR. BOYD: 

Q Isn’t it a fact, Mrs. America, that this person 
you say came to the house and talked to you, and gave 
you his card, and suggested helping you, didn’t even 
see you at all? A Why, I answered the door and let 
the man in. 

Q Isn’t it a fact that you were upstairs, dressing— 
A (Interposing) I have no upstairs. 

THE COURT: Just a moment. 

BY MR. BOYD: 

Q Isn’t it a fact that you were dressing, and that 
you could not get dressed in time to see this man, and 
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you didn’t know the purpose for which he came? A 
No, sir—in the first place, I have no upstairs. 

THE COURT: Just answer the question. 

THE WITNESS: No, sir. 

THE COURT: She says she has no upstairs. 

MR. BOYD: I mean, she was not available, if Your 
Honor please, to see the man. 

Will you mark this Defendants’ Exhibit 4 for identi¬ 
fication. 

86 (Letter dated February 26, 1940, to Mr. Shee¬ 
han, from Frances W. America, was marked De¬ 
fendants’ Exhibit No. 4 for identification.) 

BY MR. BOYD: 

Q Let me show you Defendants’ Exhibit 4, and I 
will ask you if that isn’t entirely in your own hand¬ 
writing? 

THE COURT: Just answer Yes or No. Is it in 
your handwriting or isn’t it? You don’t have to read it. 
THE WITNESS: Yes, sir— This was the assessor— 
MR. BOYD: There is no pending question you have 
not answered. 

BY MR. BOYD: 

Q And was it written about the date it is dated, 
February 26, 1940, about two weeks before the sale? A 
I don’t remember. 

Q Do you mean you would have dated it some date 
other than you sent it? A No, sir; whatever date it is 
dated is the date of it. 

MR. BOYD: I offer it in evidence, and I would like 
to read it, if the Court please. 

THE COURT: May I see the exhibit? I like to see 
exhibits as they are offered. 

MR. BOYD: Yes, sir. 

THE COURT: It may be admitted. 

87 (The letter heretofore marked for identification 
was received in evidence as Defendant’s Exhibit 

No. 4.) 
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MR. BOYD: Mrs. America, did you read this while 
you were examining it? 

THE WITNESS: No, sir. 

MR. BOYD: Will you listen while I read it, please? 

(Reading:) 

“ Washington, Feb. 26, 1940. 

“Mr. Sheehan: Please I have been trying to solve a 
mystery and failing, would surely appreciate any light 
you could throw on the subject. While I was dressing 
a man came to the door. Thelma answered. He told her 
he was a real estate man checking up on the property; 
asked her all sorts of questions; even came in to see my 
stove. Simply said ‘thank you’ and left; no explanation 
at all. I didn’t get there quick enough to get any in¬ 
formation but his tag 4007 and I didn’t know where to 
find out whose they were. If it was someone from the 
Building & Loan don’t you think he would have bothered 
to explain, and I couldn’t see why another real estate 
man would have any right to snoop around. Do you 
think the payments on the house could be in arrears? 
(Signed) Frances America, 1319-45th Place Southeast, 
City.” 

Does that not refresh vour recollection that this man 
whom you say you talked to in fact you did not 
88 see, and you didn’t get his card, because otherwise 
you would have known who it was, and that you 
are in error when you say you took the card to Mr. 
Sheehan’s office, and that he tore it up, in your pres¬ 
ence? A No, sir. I took the card to Mr. Sheehan’s 
office, and I admitted that man. 

• # • • 

92 Q Your name is Bernard J. Coyle? A That 
is correct. 

Q And you are treasurer of the American Building 
Association ? A That is correct. 

• • • • 
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93 (The document referred to was marked rlam- 
tiff’s Exhibit No. 5 for identification.) 

BY MR. ALLSHOUSE: 

Q I hand you a paper which has been marked Plain¬ 
tiff’s Exhibit 5 for identification and ask you what 
that is? 

THE COURT: Gentlemen, I think perhaps we can 
shorten this matter. I imagine these records can be 
stipulated. I suggest that counsel for the respective 
parties examine them during the luncheon recess, and 
then stipulate in the record whatever papers out of the 
file, produced by this witness, the parties desire to offer 
in evidence. 

MR. BOYD: If Mr. Allshouse will just show 

94 me the records, I am sure there will be no dis¬ 
pute, and we could let the ones he wants go right 

into evidence. 

THE COURT: Precisely; so you don’t have to go to 
the trouble of having the witness identify formally the 
records. 

MR. ALLSHOUSE: I haven’t seen these records, 
myself. 

THE COURT: Then why don’t you gentlemen go 
over them during the luncheon recess and offer what 
parts of that file you wish, after the luncheon recess, 
and in the meantime go on to something else? 

MR. ALLSHOUSE: Very well. I have some further 
questions to ask this witness. 

THE COURT: Very well. 

BY MR. ALLSHOUSE : 

Q In March, 1940, what position did you hold with 
American Building Association? A Well, at that time 
I was sort of—didn’t have any particular rating that I 
know of; I went there in 1934, and I was assigned to 
real estate management, repairs, and delinquent accounts. 

Q Just what were your duties? A Well, repairs on 
property we had on hand, and checking up on delinquent 
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accounts. 

I was hired to take care of real estate that the 

95 Association owned, and to make repairs thereon. 

Q Was it part of your job to determine whether 
these repairs should be made? A Definitely; yes. 

Q And did that require that you have a knowledge 
as to the value of property ? A That is right. 

Q How long have you been in the real estate busi¬ 
ness? 

THE COURT: Well, are you trying to elicit any ex¬ 
pert testimony from this witness? 

MR. ALLSHOUSE: Among other things, Your Honor. 
THE COURT: Expert testimony as to what? 

MR. ALLSHOUSE: As to the value of the property 
at the time of the sale. 

THE COURT: Well, will this witness’ qualifications 
be conceded? 

MR. BOYD: I frankly don’t know him. I don’t see 
the relevancy of it. 

THE COURT: We will come to that later; but just 
in order to save a long examination, qualify the witness. 
MR. BOYD: I am not acquainted with Mr. Coyle. 
THE COURT: Very well, proceed. 

MR. ALLSHOUSE: Will you read the last question, 
please. 

THE REPORTER: (Reading) 

96 “Question: How* long have you been in the 
real estate business?” A Well, my mother owned 

several pieces of property. 

THE COL T RT: No; how* long have you been in the 
real estate business? That is the question. 

THE WITNESS: I have never been in the real 
estate business; I have been in the savings and loan 
business since 1934. 

BY MR. ALLSHOUSE: 

Q Is that related to real estate? A Definitely; 
surelv. 
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Q And you have been in that business since 1934? A 
I have been with the American Building Association 
since 1934. 

Q Directing your attention to March 8, 1940, did you 
attend the foreclosure sale on premises 1319-45th Place, 
Southeast? A I did. 

Q Did you attend that sale in connection with your 
official duties with the American Building Association ? A 
I did. 

Q Where was that sale held? A In front of the 
premises. 

Q Do you remember who was present at the 
97 sale besides yourself? A Mr. Kramer, of my 
office, and Mr. Vierbruchen, George M. Emerick, 
trustee; Adam A. Weschler, auctioneer, and then there 
were some outsiders, Henry Beahm, an ex-fireman, and 
a man by the name of Owens, a D. C. fireman. How 
many more, I don’t recall, but there weren’t too many 
there. 

Q Do you know who bought the property? A Mr. 
Sheehan bid it in. 

THE COURT: There is no dispute over that, so don’t 
let’s consume time by asking those questions. 

MR. ALLSHOUSE: I want to question this witness 
on this (indicating). 

THE COURT: You may do so. 

BY MR. ALLSHOUSE: 

Q I hand you Plaintiff’s Exhibit 5 for identification 
and ask you what that is? A That is a statement of 
the trustee sale, auction, March 8,1940. 

Q What does that show? 

MR. BOYD: I think it speaks for itself, if Your 
Honor please; we haven’t seen it. 

THE COURT: Objection sustained. Is that one of 
the papers to be offered? 



MR. ALLSHOUSE: Yes; I would like to offer it m 
evidence. 

98 THE COURT: It may be admitted. I again 
repeat the suggestion— 

MR. ALLSHOUSE: I want to ask further questions 
of the witness, Your Honor, on this paper. 

THE COURT: (Continuing) —it isn’t necessary to 
have this gentleman identify papers that you gentlemen 
will stipulate to. 

MR. BOYD: We have no objection. 

THE COURT: It may be admitted. 

(Statement of trustee sale, March 8, 1940, -was marked 
and received in evidence as Plaintiff’s Exhibit No. 5.) 

BY MR. ALLSHOUSE: 

Q I notice that this statement shows at one place 
a total amount on the property of $3,854.77, and that the 
property was sold to Emmett L. Sheehan for $3,418.07— 
A (Interposing) $3,410.00, I think. 

MR. BOYD: There is no pending question. 

BY MR. ALLSHOUSE: 

Q (Continuing) —and that there w*as a deficit due 
from the makers of the trust, of $436.70. What does 
that signify? 

MR. BOYD: If the Court please, I think it speaks 
for itself. 

THE COURT: The document speaks for itself. It 
significes there was a deficiency from the sale. 

99 THE WITNESS: That signifies— 

THE COURT: Just a moment. I don’t think 
the Court needs anyone to interpret the document. It 
shows that the property brought less, and that there 
■was a deficiency. 

BY MR. ALLSHOUSE: 

Q Do you know -why the property was sold for less 
than the amount due on it? 

MR. BOYD: I object. That calls for the mental 
processes, I assume, of somebody else. 
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THE COURT: Objection sustained, because, while the 
subject-matter is relevant, the form of the question is 
incompetent. “Somebody else,” might call for hearsay, 
might call for hearsay, might call for his own mental 
operations. 

What are you trying to bring out? 

MR. ALLSHOUSE: T am trying to show, if Your 
Honor please, that the property was sold for less, be 
cause of the knowledge that it was going to this woman. 

THE COURT: Whose knowledge? 

MR. ALLSHOUSE: The general knowledge at the 
sale. 

THE COURT: That is a matter of opinion, of 
course. 

This witness can testify to what he defendant said, 
but the breadth of the question makes it incompetent. 

MR. ALLSHOUSE: If Your Honor please, he was 
at the sale as a representative of the company, and 
100 knows why they accepted less than they had in 
the property. 

THE COURT: They had to accept the highest bid. 
I presume that was the highest bid. At an auction sale, 
the propertv is alwavs sold to the highest bidder. 

BY MR. ALLSHOUSE: 

Q Did you observe the bidding at the sale? A I was 
there. 

Q Do you know how many bids were made at the 
sale? A No more than two. 

Q Did the American Building Association make a 
bid? A We always do. 

THE COURT: That doesn’t answer the question. 

THE WITNESS: We did. 

BY MR. ALLSHOUSE: 

Q And who else made a bid? A Mr. Sheehan. 

Q Based on your experience, do you have an opinion 
as to the value of the property 1319 - 45th Place on 
March 8, 1940? 
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MB. BOYD: I object, if the Court please. 

THE COUBT: On what ground? 

MB. BOYD: He hasn’t qualified, if Your Honor 
please. He said he was not in the real estate business; 
that he had been in the building and loan association 
business, which was related to real estate. 

101 THE COUBT: Oh, I think a person who 
handles real estate for a building and loan associa¬ 
tion, or for a bank, would be as well-qualified to express 
opinions as to values as a person in the real estate busi¬ 
ness—might be better qualified. 

MB. BOYD: It might well be, if the nature of his 
connection with the Building & Loan Association brought 
him in contact. 

THE COUBT: Did you have occasion to appraise real 
estate for the Loan Association? 

THE WITNESS: I do. 

THE COUBT: Did you, prior to 1940? 

THE WITNESS: I did. 

THE COUBT: How many apraisals did you make 
prior to 1940, for the Association, approximately? 

THE WITNESS: Well, I was an alternate appraiser, 
and used to go around, even after the beginning of 1934— 
1935, with the two regular appraisers, who taught me a 
few things about it. 

THE COUBT: Did you make any appraisals, your 
self, prior to 1940? 

THE WITNESS: Not myself; we never do. There 
are at least two men always go. 

THE COUBT: But were you one of the two regular 
appraisers at any time prior to 1940? 

THE WITNESS: No; I would only alternate 

102 when one of the regular appraisers was off. 

THE COUBT: Then you participated in the 
appraisal? 

THE WITNESS: Yes. 
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THE COURT: And how many such appraisals did 
you make prior to 1940, approximately? 

THE WITNESS: I would say, hundreds, a couple of 
hundred. 

THE COURT: I think he is qualified. 

MR. BOYD: Yes; I do, Your Honor. 

BY MR. ALLSHOUSE: 

Q Do you have an opinion as to the value? A Yes. 

Q What is that value, in your opinion? A As to 
1940? 

Q 1940. A I suppose it was worth at least $5,500. 

THE COURT: I don’t exactly see the relevancy of 
this. 

MR. ALLSHOUSE: If Your Honor please, one of the 
bases of our case is that the relationship between the 
defendant and the plaintiff was one of confidence and 
trust. 

THE COURT: I understand that, but what bothers 
the Court is what relevancy to the issues of the case 
does the value of the property have? I should be very 
glad to hear from you on that. 

103 MR. ALLSHOUSE: Well, the relevancy is that 
at the time the property was worth more than it 
brought. 

THE COURT: I don’t see how that is relevant. You 
are seeking to impress a trust on the property. 

MR. ALLSHOUSE: That is right: and it is my con¬ 
tention that there was a profit made by the defendant. 

THE COURT: Very well; you may proceed. 

Have you anything further from this witness? 

MR. ALLSHOUSE: That is all. 

THE COURT: Any cross-examination ? 

MR. BOYD: Yes, Your Honor. 
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Cross-Examination 
BY MR. BOYD: 

Q When you say that, in your opinion, based on your 
experience, and trying to project yourself now back al¬ 
most 12 years, this property was worth $5,500, is that a 
value you would place on it for purposes of private 
sale? A I vrould have paid $5,500 for it. 

Q At private sale? A Surely. 

Q You know, from your experience, do you not, in 
the real estate business, that properties at forced sale 
do not ordinarily bring as much as they do at private 
sale; is that not correct, sir? A Well, ordinarily, 
no. 

104 Q And this $5,500 value that you have testified 
to is your opinion of what it would bring at a 
private sale; is that correct? A Yes. 

Q The fact is that at the time of the foreclosure sale 
the amount due was only what—$3,800? A I think the 
statement shows that; it wasn’t quite that. That w’ould 
have been the gross we had in it. 

THE COURT: I don’t think, Mr. Boyd, as I have in¬ 
dicated, that the value of this property has anything 
to do with this case. , 

MR. BOYD: I, frankly, don’t feel that way, either, 
if Your Honor please, but I thought Your Honor ad¬ 
mitted the testimony. 

THE COURT: *Oh, I admitted the testimony because 
there was no objection made by counsel. You only ob¬ 
jected to the qualifications of the witness, and I think 
the witness is qualified. 

MR. BOYD: When the first question w T as asked, as to 
his qualifications, even before he answered, I objected on 
the ground that I didn’t see the relevancy. 

THE COURT: Oh, I know, but you didn’t repeat the 
objection at the time the question was asked. 
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This is a nonjury case, and I think, in nonjury cases, 
in a case where there is a doubt, the Court admits 
105 the evidence; that is, so far as relevancy is con¬ 
cerned. The rule as to competency is different. 
However, I am going to let the record stand, although I 
do suggest I don’t see that the value of the property has 
anything to do with this case. 

As I understand it, this case is based upon an alleged 
agreement made between the plaintiff and defendant. 

MR ALLSHOUSE: Not entirely. The allegations 
are that the plaintiff and the defendant were in the rela¬ 
tionship of attorney and client at the time of the sale of 
this property; that the property was sold below its value; 
that there was dampening of the bidding. In other words, 
the bidding was interfered with. 

THE COURT: I don’t want to hear argument now. 

MR. ALLSHOUSE: That is the point. 

THE COURT: We will let the record stand the way 
it is. 

MR. BOYD: We have no further questions, then, of 
Mr. Coyle. 

THE COURT: Step down. 

MR. ALLSHOUSE: May Mr. Coyle be excused? 

MR. BOYD: No objection. 

• • • * 

107 MR. ALLSHOUSE: It is stipulated between 
the parties to this action that the Defendant Shee¬ 
han bid $3,410 for the property in question, at the fore¬ 
closure sale, and that expense of sale brought the total 
amount paid at settlement, on April 8, 1940, to $3,506.95. 

That this sum was paid by the defendant borrowing 
$2,900 from the American Building Association, with a 
trust on said property securing the loan, drawing interest 
at six per cent per annum, and requiring monthly pay¬ 
ments of $29. That the difference between $2,900 and 
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the total price of $3,506.95, that is, $606.95, was made up 
from Mr. Sheehan’s private funds. 

• • * • 

109 MR. ALLSHOUSE: I would like, also, at this 
time to offer in evidence, from the Court file of 

this Court in Civil Action No. 6055, the complaint for 
separate maintenance filed in that case on March 4, 1940, 
wdth particular reference to paragraph 19 of that com¬ 
plaint, wdiich I would like to read in the record. 

MR. BOYD: May I see it? 

MR. ALLSHOUSE: Yes. 

MR. BOYD: I think it is only in relation to things 
that have already been 'conceded, or at least proved. 
We have no objection, but it seems to me we are clutter¬ 
ing up the record. 

MR. ALLSHOUSE: My purpose, if Your Honor 
please, is to show that one of the reasons for filing that 
action, at which the plaintiff and the defendant occupied 
the relationship of attorney and client, was this property 
that was at stake. 

THE COURT: I understand, but what you are offer¬ 
ing now is a statement of the plaintiff. I think that is a 
self-serving declaration. Objection sustained. 

MR. ALSHOUSE: There wasn’t any objection. 
THE COURT: I thought you objected to it. 

MR. BOYD: I said I didn’t see the relevancy of it. 
THE COURT: I don’t, either; you can make it part 
of the record, if you want to, but if there was ob- 

110 jection made to it, I would have sustained the ob¬ 
jection, because that is a self-serving declaration. 

MR. ALSHOUSE: I think the Court must look at the 
relationship of the parties. 

THE COURT: I am talking about the rules of evi¬ 
dence, Mr. Allshouse; and the rules of evidence are the 
same. It may be considered a part of the record. 
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(Paragraph 19 of Complaint for Separate Maintenance 
in Civil Action No. 6055, Frances W. America v. William 
0. America, is in words and figures as follows:) 

“Plaintiff is unable, from $60 per month, to provide a 
place to live, and defendant’s default and failure to pay 
$30 per month for 1319 45th Place, Southeast, as it was 
understood and agreed he should pay, is about to deprive 
plaintiff of said place to live. Said property is in process 
of foreclosure since February 28, 1940, and is scheduled 
for sale at auction on Friday, March 8, 1940, at 4:30 
p.m. as will appear from Exhibit C attached hereto as 
part of this complaint.” 

• • • • 

111 THE COURT: No; that isn’t necessary. I will 
read it, myself, and the reporter may copy it foi 

the record. 

(Questions numbered 199 and 200, together with 

112 the answers thereto, appearing on page 33 of the 
deposition of Emmett L. Sheehan, taken on August 

18, 1950, offered and received in evidence, read as fol¬ 
lows: 

“Question: When you purchased this property at the 
foreclosure sale, what did you tell Mrs. America would 
be your position with respect to that property? 

“Answer: What do you mean by my position with 
respect to the property? 

“Question: What did you tell her with respect to your 
purchasing it? Just tell me what you told her. It was 
her property, together with her husband, and I assume 
you told her something about your buying it. 

“Answer: I told her I had purchased the property.”) 
MR. ALLSHOUSE: In connection with the deposi¬ 
tion of Henry J. Beahm, which you were unable to find in 
the Court records, I understand, from a check of the 
docket, that it has not been filed. However, the defend- 
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ant has no objection to a consideration of its contents at 
this time. 

THE COURT: Very well. 

MR. ALLSHOUSE: And I would like to offer that 
entire deposition. 

THE COURT: Very well. 

MR. BOYD: We object to only one question, if 

113 Your Honor please, right in the middle of page 6, 
if Your Honor please: 

“Question: Did you understand that Mr. Sheehan 
was buying the property for Mrs. America? 

“Answer: Yes, sir.” 

We object to that, on two grounds: (1) it is leading, 
and it doesn’t show the source of his understanding. 

THE COURT: I am not going to sustain objection on 
the ground that it is leading, because this deposition goes 
to form. 

MR. BOYD: But I think the source of his understand¬ 
ing is material; I do not see how- the defendant can be 
bound. 

THE COURT: Oh, I am going to sustain the objec¬ 
tion. 

MR. ALLSHOUSE: If Your Honor please, there is a 
previous question. 

THE COURT: What a person’s understanding is, is 
not admissible. 

MR. ALLSHOUSE: If you will read the deposition, 
you will see I had difficulty in propounding a question to 
this witness, because Mr. Sheehan represented himself at 
that hearing. 

THE COURT: That may be, Mr. Allshouse, but I am 
bound by the rules of evidence. I think that ques- 

114 tion is not competent. I will sustain the objection 
to that question; and the rest of the deposition may 

be made a part of the record. 
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(The deposition of Henry J. Beahm, so offered and re¬ 
ceived in evidence, is in the words and figures following, 
to wit:) 

“Washington, D. C., 
“September 28, 1951, 
“Friday, at 4:00 p.m. 

“Deposition of HENRY J. BEAHM taken by counsel 
on behalf of the plaintiff in the above-entitled cause, pur¬ 
suant to the attached copy of notice, in Suite 1012 Barr 
Building, 910 Seventeenth Street, Northwest, Washing¬ 
ton, D. C., on Friday, September 28, 1951, beginning at 
4:00 o’clock p.m., before Esther M. Midthun, a Notary 
Public in and for the District of Columbia. 

“APPEARANCES: 

“DAVID S. ALLSHOITSE, Esq., counsel for plaintiff; 

“LANDON G. DOWDEY, Esq., counsel for defendants. 


“ Henry J. Beahm, 

a witness called by counsel on behalf of the plaintiff, 
having first been duly sworn by the notary public, 
115 was examined and in answer to interrogatories tes¬ 
tified as follows: 

“Direct Examination 

“BY MR. ALLSHOUSE: 

“Q Mr. Beahm, would you state your full name, 
please? A Henry J. Beahm. 

“Q Where do you live now, Mr. Beahm? A Red¬ 
dick, Florida. 

“Q What is your present occupation? A My pres¬ 
ent occupation is retired. 

“Q Did you live in Washington at one time? A Yes, 


sir. 
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“Q What were you doing at that time? A District 
Fireman. 

“Q Were you living in Washington in March 1940? 
A Yes, sir. 

“Q Where did you live at that time? A 1316 45th 
Place, Southeast. 

“Q Did you attend a sale of real estate in March 
1940? A Yes, sir. 

“Q Whose property was being sold? A Mr. and 
Mrs. America. 

116 “Q And what address was that? A 1319 45th. 
“Q 45th Place? A Yes, sir. 

“Q Southeast? A Yes, sir. 

“Q While you were at the sale, did you talk to Mr. 
Sheehan about the property on sale? A I didn’t talk to 
him. I was introduced to him as— 

“Q Would you tell what happened? A I w r as stand¬ 
ing on the sidewalk in front of the house just south of 
the walk where you come out. 

“Q That is, by ‘the house,’ you mean 1319? A 1319 
45th—talking with Mr. Donahue and Mr. Cramer. 

“Q And what happened? A When Mr. Sheehan 
came out on the porch—Mrs. America’s attorney—when 
he came down he came over and Mr. Donahue introduced 
me to him and then he walked away and said he was— 
“Q What did he say to you, if anything? 

“ME. SHEEHAN: Just a moment. Let him tell what 
happened. I object to leading the witness. 

“A He didn’t say anything to me, just spoke to him 
and said he w-as buying the property for Mrs. America, 
and of course Mr. Donahue and Mr. Cramer told 

117 me that they knew about it. 

“BY MR. ALLSHOUSE: 

“Q Did you bid on the property? 

“MR. SHEEHAN: I object to that as being hearsay. 
“A No, sir; I did not. 
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“BY ME. ALLSHOUSE: 

“Q Why didn’t you bid on the property? 

“ME. SHEEHAN: I object to that. 

“ME. ALLSHOUSE: You may answer. 

“ME. SHEEHAN: No, his motive is immaterial. He 
stated that he did not bid on the property. 

“ME. ALLSHOUSE: You made the objection. Now 
let him answer the question. 

“ME. SHEEHAN: I object to it. 

“BY ME. ALLSHOUSE: 

“Q Why didn’t you bid on the property? 

“ME. SHEEHAN: I object to it as being improper. 

“A The reason I didn’t bid, I didn’t want to bit 1 
against Mrs. America. I wanted her to have it. 

“BY ME. ALLSHOUSE: 

“Q And you understood Mr. Sheehan was buying— 

“ME. SHEEHAN: I object. I submit that is putting 
words in the mouth of the witness. 

“ME. ALLSHOUSE: You have your counsel here, 
Mr. Sheehan. 

118 “ME. SHEEHAN: I am a party in the pro¬ 
ceeding, too, and I go on record as objecting at 
this time. 

“ME. ALLSHOUSE: All right, you made your ob¬ 
jection. 

“ME. SHEEHAN: I ask you to cease leading the 
witness and ask direct questions. 

“ME. ALLSHOUSE: You may answer the question. 

“ME. DOWDEY: There is no question. 

“ME. ALLSHOUSE: Would you read the question? 

“(The reporter read the last question, as heretofore 
recorded.) 

“ME. SHEEHAN: I submit that is a leading ques¬ 
tion. 

“BY MB. ALLSHOUSE: 

“Q Did you understand that Mr. Sheehan was buying 
the property for Mrs. America? A Yes, sir. 
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“MR. SHEEHAN: I object to that as being leading. 
“MR. ALLSHOUSE: You have your objection, Mr. 
Sheehan. 

“MR. SHEEHAN: I know it. I want it in there. 
“BY MR. ALLSHOUSE: 

“Did you go to the sale prepared to bid on the prop¬ 
erty, Mr. Beahm? A Yes, sir. 

“Q How much were you prepared to bid on the 

119 property when you went to the sale? A I was 
figuring on— 

“MR. SHEEHAN: I object. 

“MR. ALLSHOUSE: You may answer. A Five 
thousand dollars, or maybe a little better. Not over 
$5,500 at the most. 

“BY MR. ALLSHOUSE: 

“Q At that time, at the time of sale, what experience 
had you had in real estate matters? 

“MR. SHEEHAN: I object to that. 

“MR. ALLSHOUSE: He may answer. 

“MR. SHEEHAN: I say it is immaterial to the issue 
here. 

“A I have been in the building business in a small 
wav. 

“BY MR. ALLSHOUSE: 

“Q What had you been doing specifically? A I had 
been— 

“MR. SHEEHAN: I object to this entire line of ques¬ 
tioning as being improper and immaterial to the issues. 
“MR. ALLSHOUSE: You may answer. 

“A One or two a year. 

“BY MR. ALLSHOUSE: 

“Q Building one or two houses a year? A Yes. 

120 “Q Were you familiar with real estate values 
in that area? A I thought so, yes, sir. 

“MR. SHEEHAN: T object to that. 
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“BY MR. ALLSHOUSE: 

“Q Now, was there anyone else at the sale that was 
known to you? A Well, those two that I mentioned. 

“Q That was Mr. Donahue— A —and Mr. Cramer 
and— 

“Q Mr. Cramer, was he connected with anybody? A 
He was with the Building Association. 

“Q Mr. Donahue was— A He is a real estate man. 

“Q He was a real estate man? A Yes, sir. 

“BY MR. SHEEHAN: 

“Q Do you know the full name of Mr. Cramer? A 
I don’t know his full name, Mr. Sheehan. I know he 
works in the American Building Association. I haven’t 
been in there for some time. He used to be there. 

“BY MR. ALLSHOUSE: 

“Q Was anyone else there that you knew? A I 
knew Mr. Miller, but he is dead now, though. So 
121 is Mr. Donahue. 

“Q Anyone else? A Mr. Owens was there. 

“Q Mr. Owens? A Yes, but they were over in the 
alley and I didn’t speak to them. I think Payne was 
there. I am not sure. I wouldn’t say who else was 
there. I guess 20 or 25 people were there that day, some¬ 
thing like that. 

“Q Do you know the approximate amount of the 
mortgage on the property at the time of the sale? 

“MR. SHEEHAN: I object to that. The property 
wasn’t being sold subject to mortgage. 

“BY MR. ALLSHOUSE: 

“Q Do you know the approximate amount of the 
mortgage at that time? A Approximately, yes. 

“Q And how did you learn that? A The Building 
Association. 

“Q That was the American Building Association? 
A Yes, sir. 

“Q In what connection did you make that inquiry? 
A I went there to see what would be a good price to 
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pay for it, is why I went there, and when they thought 
it was going to be sold. They didn’t know, but 

122 after that it was sold, but that was a matter of 
probably two or three months before it was sold. 

Whether there was any more added to it or taken off at 
the time of sale that day, I don’t know how much. 

“Q How much was the mortgage at that time, if you 
remember? A At the time I inquired at the bank I 
think it was around $3,900, somewhere around there, to 
my best recollection. It is a long time. After the sale 
I had forgotten all about it. I never knew any more 
about it until I got the letter from you. I thought the 
matter was all settled. 

“MR. ALLSHOUSE: I have no further questions. 

“Cross Examination 
“BY MR. SHEEHAN: 

“Q WTien did you get the letter from Mr. Allshouse? 
A About a year ago. Wasn’t it about a year ago, Mr. 
Allshouse. 

“Q You are testifying. 

“Do you have the letter? A Not with me, no, sir. 
“Q That would be in 1950 you first received a 

123 letter from Mr. Allshouse? A Yes, sir. 

“Q I take it, then, that from 1940, at the time 
of the sale, up to 1950, you did not talk to anyone about 
this matter? A No, sir. I thought Mrs. America— 

“Q Never mind. 

“MR. ALLSHOUSE: Let him finish his answer. 
“MR. SHEEHAN: No, it is capable of being an¬ 
swered yes or no. 

“MR. ALLSHOUSE: You can’t cut the man off. He 
is entitled to give an explanation. 

“MR. SHEEHAN: There is no explanation called for. 
I asked him whether or not he had talked to anyone 
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about the matter from 1940 up to the time he received 
this letter in 1950, and he answered,‘ No, sir/ 

BY MR. SHEEHAN: 

“Q I believe you stated that Mr. Donahue and Mr. 
Cramer told you I intended to try to buy the property, is 
that correct, before the sale started! A Was going to 
buy it for Mrs. America. 

“Q That I intended to! A Yes. 

“Q You found that out from these other gentlemen, 
is that correct! A They told me that before I met 
you. 

124 “Q Is that the only information you had about 
it before that time! A Yes, sir. 

“Q You say two or three months before you went to 
the Building and Loan Association to find out what in¬ 
debtedness was on the property! A Around I guess it 
was two or three months. 

• “Q And you were informed $3,900, approximately! 
A As nearly as I can recollect, it was approximately 
somewhere around there. I think it was around $3,900, 
something like that. I don’t know. Somewhere around 
that. 

“Q Did you hear any remark from me (Mr. Sheehan) 
at the sale to the effect that I was going to try and keep 
Mrs. America from being thrown out of the house! Do 
you recall any such remark! A You said something 
like that when you came over and spoke to me. 

“Q Isn’t it a fact that the substance of my remark 
was that if I were able to buy the property Mrs. America 
would not be thrown out of the house! Isn’t that the 
substance of the remark! A Sure. 

“Q Yes! A Yes. 
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126 Hettie Owens 

• • • • 

127 Direct Examination 
BY MB. ALLSHOUSE: 

Q Will you state your full name! A Hettie Owens. 
Q And your husband’s name? A Francis Marion 
Owens. 

Q Where do you live? A 1120 E, Southeast. 

Q Directing your attention to March, 1940, did you 
attend a foreclosure sale? A X did. 

Q Where was that? A I couldn’t give you the street 
address, but it was in Bradbury Heights. 

Q Do you know whose property was being sold? A 
It was Mr. America’s; I know that, because he was in 
the Fire Department with my husband. 

Q You went to the sale with whom? A My husband 
and I. 

Q Why did you go to the sale? A Well, we went to 
buy the house if we could; we were going to bid on it. 
Q While you were at the sale, did anyone talk with 
you or your husband? A No one talked with me, 

128 but someone—well, my husband was approached; 
in fact, he talked to several people around there, 

but I did not talk to anyone, myself. 

Q Did you hear anyone talk with your husband? A 
Yes; I did.’ 

Q Did the person identify himself? A Well, as near 
as I recall, there were several people talked to my hus¬ 
band. Just which person did you want? 

Q Did anyone identify himself as attorney for Mrs. 
America? A There was a man approached my husband 
and asked him— 

MB. BOYD: Just a minute. I object to it unless she 
overheard this conversation. 
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If Your Honor please, it is not clear to me whether 
she is quoting her husband, or giving her own personal 
recollection. 

THE COUBT: Did you hear the conversation? 

THE WITNESS: I did, sir. 

THE COURT: Very well; you may state it, if you 
heard it. 

THE WITNESS: A man approached my husband and 
asked him if he were going to bid on the property—I 
am not quoting this—this is what was said, not word- 
for-word—asked him not to bid on it, because he 

129 was the attorney for Mrs. America, and he wanted 
to buy the house in as cheaply for her as he could. 
BY ME. ALLSHOUSE: 

Q Did your husband bid on the property then? A 
No, sir. 

Q Do you know why he didn’t bid on it? 

ME. BOYD: I object to the mental processes of the 
husband. 

THE COURT: Objection sustained. 

ME. ALLSHOUSE: No further questions. 

Cross Examination 
BY ME. BOYD: 

Q Mrs. Owens, did I understand you to say that you 
knew that this property being foreclosed belonged to 
Mr. America, because he was a fellow fireman? A I 
only knew it because my husband came home and said 
Mr. America’s property was going to be sold at auction, 
and he would like to go and bid on it; and I did know 
Mr. America was a fellow fireman. 

Q This was before you went up there to the fore¬ 
closure sale? A Yes. 

Q Your husband came home and told you that this 
house about to be foreclosed was the house of a 

130 fellow fireman, Mr. America? A That is right. 

Q And then you and your husband went up 
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there to attend the foreclosure sale, and yon realized it 
was the honse of a fellow fireman? A That is right. 

Q Is it a fact, Mrs. Owens, that yonr husband thought 
that this was the house of a Mr. America who was a 
plumber, and that when he got there on the scene, he was 
greatly surprised to learn it wasn’t the house that he 
thought it was? A I am sorry, sir, but I don’t know 
that 

Q You mean you haven’t heard that? A I have not 
heard that. 

Q You haven’t heard it up to this moment? A No, 
sir. 

Q Didn’t your husband discuss with you the deposi¬ 
tion he gave in my office not more than two weeks ago? 
A No; I am sorry, he didn’t. 

THE COURT: Is this important? 

MR. BOYD: I think it goes to the recollection these 
people profess to have of some recollection 12 years ago. 

THE WITNESS: I am sorry, I don’t believe it is. 

BY MR. BOYD: 

131 Q How long ago? A I can’t state the date, 
but I can tell you that I went back to work in 
April, 1940, and it was before I went back to work, just 
before, it seems to me. I have no recollection of the 
date; I couldn’t remember the exact date. 

Q You think it was sometime in the early part of 
1940? A I still say it was before I went back to work. 

THE COURT: I don’t see that this witness testified 
to anything that is adverse to you. 

MR. BOYD: I don’t think so, either. 

BY MR. BOYD: 

Q Was your husband in his uniform? A I beg par 
don? 

Q Was your husband in his uniform when he attended 
the sale? A I am sorry, sir, but I couldn’t answer that; 
I really don’t recall whether he was in uniform or in 
civilian clothes. 
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Q And you don’t profess to have any recollection of 
the exact words you overheard in this conversation? A 
I would not attempt to give you that, under oath. 

Q But your recollection is you were close enough that 
you could overhear? A Oh, I heard; I was standing 
right by my husband. 

<• • 

• * • • 

133 Evidence on Behalf of the Defendants 

MR. BOYD: Will you call Mr. Vierbuchen. 

Thereupon, 

Raymond J. Vierbuchen 

• • • • 

Direct Examination 
BY MR. BOYD: 

Q Will you state your name? A Raymond J. Vier¬ 
buchen. 

Q And how are you employed? A I am retired. 

Q And how were you employed in 1940? A I was 
connected with one of the local title companies. 

Q And what title company was that? A District 
Lawyers of Washington. 

Q That is the one in the 1400 block of Eye Street? 
A That is right. 

Q Were you the trustee under a deed of trust that 
was foreclosed on premises 1318 45th Place, Southeast, 
back in March, 1940? A Yes. 

Q And did you attend that foreclosure sale, in 

134 your capacity as trustee under that deed of trust? 
A Presumably so; I don’t have any recollection 

of that particular one, but I usually attend all where I 
am trustee. 
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MR. ALLSHOUSE: If Your Honor please, that isn’t 
answering the question. 

THE COURT: Beg pardon! 

MR ALLSHOUSE: That isn’t answering the ques¬ 
tion; I move that the answer be stricken. 

THE COURT: Objection overruled. 

BY MR. BOYD: 

Q Is it that you don’t remember attending that sale, 
or you don’t remember anything unusual happening at 
the sale! A I don’t remember anything unusual hap¬ 
pening at that sale, or any other sale; and I do have a 
vague recollection of having attended a sale somewhere 
in that general location. 

Q About that time! A I don’t know about what 
time, but just a sale. 

Q Would the date of conveyance help you to refresh 
your recollection as to the date of the sale! A I have 
the information; I know when it was. 

Q Oh, you remember when it was! A No; I 
135 don’t remember when it was, but I have my papers 
here. 

Q You do have the papers! A Yes. 

Q Would you produce those papers! A Just what 
do you want! 

Q Do you have some paper, made contemporaneously 
with the event, that refreshes your recollection that you 
were present at a sale of the premises on March 8, 1940! 
A I have the papers here, but I can’t say they will 
refresh my memory that I was there. I can’t recall ever 
having not attended a sale where I was trustee, unless I 
was out of town; and I don’t think I was out of town at 
this time. 

Q Within the limits of vour recollection of this par¬ 
ticular sale, did it come to vour attention at that time 
that there was any effort being made to suppress the bid¬ 
ding! A No. 
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MR. ALLSHOUSE: If Your Honor please, I think 
that the witness is not qualified to answer the question. 
He hasn’t any present recollection of that sale. 

THE COURT: He says he doesn’t recall that particu¬ 
lar sale, Mr. Boyd. 

MR. BOYD: He says he has a vague recollection of 
being present in that neighborhood. 

136 BY MR. BOYD: 

Q Are there any of those papers that you have 
in your possession— 

THE COURT: He has already said the papers in his 
possession do not refresh his recollection. Certainly, I 
couldn’t attach very much weight to his testimony. He 
wouldn’t want me to, because he says he doesn’t remem¬ 
ber this particular sale. 

THE WITNESS: I can answer it another way. I 
can say, no sale where I have ever attended, has there 
ever been any evidence of suppression of bidding. 

BY MR. BOYD: 

Q Mr. Vierbuchen, although the papers in your pos¬ 
session there do not refresh your recollection as to 
whether you were present at this sale, do you have any 
papers there, made in the regular course of business, 
that indicate that you were present at this sale? A No; 
but I can say that—I will answer it the way I did before: 
I attend all sales where— 

Q (Interposing) And do you know that you were a 
trustee under that deed of trust? A Yes. I have the 
original deed of trust here. 

Q The other trustee—and I don’t think there is any 
dispute about this—was Mr. George Emmerich? A That 
is right. 

137 Q And he is now dead? A That is right. 

MR. BOYD: No further questions. 
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Cross Examination 
BY MR. ALLSHOUSE: 

Q Mr. Vierbuchen, in 1940 what was the commission 
received by a trustee at a foreclosure sale? 

MR. BOYD: I don’t see how that could be material. 

THE COURT: Mr. Allshouse, the only testimony that 
this witness gave on direct examination was, “I don’t 
remember”,—that’s what it amounts to. Now, cross- 
examination must relate to some matter brought out on 
direct examination. 

MR. ALLSHOUSE: I will make this witness my wit¬ 
ness, then, if Your Honor please. 

THE COURT: Very well. 

MR. ALLSHOUSE: Will you read the question? 

THE REPORTER: (Reading) 

“Question: Mr. Vierbuchen, in 1940 what was the com¬ 
mission received by a trustee at a foreclosure sale?” A 
The usual commission is five per cent of the sale price. 
BY MR. ALLSHOUSE: 

Q Is that fee ever waived— Strike that question. 

Do your records show you received that fee at 
138 this sale? A No; it was not received. 

Q Do they show why it wasn’t received? A 
Yes; I can get that information from the statement. I 
have a copy of it here. 

THE COURT: What are you trying to show, Mr. 
Allshouse? 

MR. ALLSHOUSE: • I am trying to show the circum¬ 
stances which indicate that there was a question of this 
sale by virtue of this woman’s position. 

THE COURT: What particular fact do you want to 
bring out by this witness? 

MR. ALLSHOUSE: In this case, Plaintiff’s Exhibit 
5 show’s that the trustee’s fee wras not five per cent of 
the sale price; it wras a nominal fee of $15. 

THE WITNESS: Twrenty dollars. 
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THE COURT: What inference do you seek to draw 
from that—how is that relevant? 

MR. ALLSHOUSE: I am trying to find out the cir¬ 
cumstances under which a nominal fee, rather than the 
usual fee, was charged. 

THE COURT: I understand; you may be serious about 
it, but I have to know how that affects the issues of this 
case. 

MR. ALLSHOUSE: The issue, as I view it, is 

139 that there were certain things happened at that 
sale— 

THE COURT: I want to know how it is relevant, as 
to whether or not the trustee was paid his commission. 
What relevancy does that have to the issues of this case? 

MR. ALLSHOUSE: Because it relates to the fact that 
the purchase actually was made for the plaintiff. 

THE COURT: How does that tend to prove that? 

MR. ALLSHOUSE: It is a circumstance, if Your 
Honor please, that fits into this whole pattern of this 
case. 

THE COURT: Well, I don’t think it does, but rather 
than argue about it, I will let you prove it, since there is 
no jury here. 

THE WITNESS: What do you want to know, now? 
BY MR. ALLSHOUSE: 

Q You know from your records that the fee charged 
was $20; that was not the usual fee. Do your records 
show why that fee was charged in this case? A Well, 
the statement shows that the property was sold for a 
less amount than the total incumbrance on it, and if we 
had charged the regular fee, it would be charging it 
against the Building Association, itself, and we don’t do 
that. The Building Association, itself, would have been 
paying it. 

THE COURT: Very well. 

140 MR. ALLSHOUSE: No further questions. 

MR. BOYD: No further questions. 

(Witness excused.) 
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MR. BOYD: Take the stand, Mr. Sheehan, please. 

Thereupon, 

Emmett L. Sheehan, 

the defendant herein, was called as a witness by and on 
his own behalf, and being first duly sworn, was examined 
and testified as follow’s: 

Direct Examination 
BY MR. BOYD: 

Q Mr. Sheehan, for the purpose of the record, will 
you please state your full name? A Emmett Leo Shee¬ 
han. 

Q And you are employed as an attorney-at-law? A 
I am in general practice almost thirty years. 

Q And where are your offices, presently? A 1333 
G, Northwest, Second National Bank Building, Suite 400. 

Q And you are a member of the bar of this Court 
and of the Court of Appeals? A And the Supreme 
Court of the United States. 

Q Mr. Sheehan, directing your attention to events 
immediately preceding March 8, 1940, did you represent 
Mrs. Frances America, the plaintiff in this case, 
141 who sits here? A I did. 

Q That was in a domestic relations matter, was 
it not? A That is correct. 

Q Shortly before March 8, 1940, did you learn that 
there w^as a threatened foreclosure of the premises 1319 
45th Place, Southeast? A Just a few: days before; yes. 

Q They wrere the premises occupied by your client, 
Mrs. America? A That is correct. 

Q Did you learn from her, sir, what her financial con¬ 
dition was? A Yes; I knew. 

Q And, without going elaborately— 




101A 


THE COURT: Pardon me for interrupting you; I am 
trying to figure out just where these premises are lo¬ 
cated. Is that in Congress Heights? 

THE WITNESS: If Your Honor please, if you take 
the Marlboro Pike and go out 6th Avenue, Southeast, and 
make a left-hand turn and go toward Marlboro, just a 
few hundred feet before you reach the District line, on 
your left, it is almost to the District line. 

THE COURT: I think I can visualize it now. 

142 BY MR. BOYD: 

Q I understood you to say that you were ac¬ 
quainted with her financial condition? A Yes. 

Q She had discussed that with you? A Oh, yes. 

Q Was she employed, sir? A No. 

Q What did she tell you about the condition of her 
health? A She had arthritis, and was incapable of 
working. 

Q What was her family situation, with respect to 
people living with her? A Well, my understanding is 
that there was no one living with her at the time, except 
Francis America, who married about three months later, 
and Thelma America, who married the following October. 

Q What did you learn from the plaintiff, Mrs. Amer¬ 
ica, as to the condition of the health of her daughter, 
Thelma? A She had an arrested case of tuberculosis. 

Q And did you know whether or not she was employ¬ 
able; and if so, to what extent? A Only to a very 
slight extent; I believe, maybe, one or two days a week, 
something like that. I think she was being treated 

143 by the Board of Public Health, or some such out¬ 
fit, and had to go Gallinger for treatment, I believe. 

THE COURT: Is Thelma available as a witness? 

MR. BOYD: I understood that one of them was up at 
the Bureau; that was the one who was allegedly present 
when some of these conversations took place, if Your 
Honor please, and has not been called. 
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MR. ALLSHOUSE: Thelma is not a resident of the 
District; that isn’t Thelma, the one that is employed by 
the Bnrean. 

THE COURT: Which is the daughter that was pres¬ 
ent? 

MR. BOYD: That was Gladys, if Your Honor please. 

THE COURT: Is that the older daughter or the 
younger? 

MR. ALLSHOUSE: They were both— 

THE COURT: WTiere are the t^wo daughters now? 

MR. ALLSHOUSE: They both live in Maryland. 

THE COURT: Where in Maryland? 

MR. ALLSHOUSE: One lives at District Heights, and 
the other one out well beyond Forestville. 

THE COURT: In other words, they are both in the 
suburbs of Washington? 

MR. ALLSHOUSE: Yes. 

144 BY MR. BOYD: 

Q Did Mrs. America talk to you about this 
threatened foreclosure? A She called me on the phone 
and said she had learned about it from the newspaper, 
according to my best recollection. 

Q Would you tell us, Mr. Sheehan, in your own words, 
just what developed from that time until after the prop¬ 
erty was sold? A I looked in the newspaper and found 
this ad indicating that it was being offered for sale, at 
auction, on March 8th, I believe, which was a Friday, if 
I am not mistaken; and this was early in the week. 

She came in and she said there was no one in the world 
she could turn to for any help; that I knew her situation; 
I had just finished trying the divorce case, as defendant, 
in November, in 'which Judge Bailey signed a decree, in 
her favor, in January. 

I knew her son, Leonard, turned against his motiier, 
and Francis had supported his mother in that litigation, 
and a pretty nasty situation there, and she was pretty 
desperate for finances or help. 
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She came in, and I said, “Mrs. America, I am in a 
tough spot, myself, financially, but I will see what I can 
do to keep you from being thrown on the street: 
146 I won’t guarantee you anything.” 

Q Did she tell you how much she was receiving 
from her husband shortly prior to March 8, 1940? A I 
think she was getting around $60 a month. 

Q Did she tell you whether or not that was for her 
own use as well as for the use of this tubercular child? 
A It was supposed to keep her going, she and Thelma. 
Francis was paying nominal board, because he was saving 
his money to get marired three months later. 

Q Following this information from Mrs. America, that 
she had learned of the foreclosure plans, what did you 
do, if anything, with respect to a visit to the Building 
& Loan Association ? A I went over there and saw some • 
one, and said, “How about it; can’t you postpone this 
sale?” 

The party I talked to said, “I don’t have the final say 
on it; I will have to take it up with someone.” 

I said, “For goodness’ sake, give us a chance here to 
see what can be done.” I don’t recall the exact words I 
used to him, but I told him that foreclosures had been 
postponed before now, and I thought they could give us a 
break; and the party said, “The account is in very bad 
shape.” 

Q Did you thereafter receive some word from the 
Building & Loan Association in reference to your 
146 request that the sale be postponed? A Yes; I 
did. 

Q What word did you receive? A They called me, 
or I called back, I don’t recall which. 

Q What word did you receive? A That they said 
positively the sale has to go through, because whoever 
it is that makes the decision feels that this account has 
got to be cleaned up, and they have to get a responsible 
borrower on their books, and they don’t want any mor^ 
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of this delinquent business as existed on this account; it 
was a bad thing to be carrying. 

Q After that, did you plan to attend the foreclosure 
sale, yourself, sir? A I planned to attend it; yes. 

Q Prior to the afternoon of March 8, 1940, the day of 
the sale, did you have available to you the deposit re¬ 
quired by the terms of the sale, $92? A No; I did not. 
My bank account was very sick. 

Q Did you make some effort on the very day, on the 
afternoon of the day of the sale, to borrow enough to 
make a deposit in accordance with the terms of the sale? 
A I got my wife to sign a note that day, and I went 
over to Mr. Julius Lowe, at the Second National Bank, 
before the bank closed, and I said, “Mr. Lowe, T 
147 would like to have you loan me $200 on an unse¬ 
cured note.” 

He asked me what I wanted with it, what I wanted to 
use it for, and I said, “If possible, I want to bid-in a 
piece of property and keep a client of mine from being 
thrown on the street.” 

Q Did he loan you the $200? A He gave me the 
$200 cash in exchange for my note. 

Q Prior to the receipt of this $200 which you had 
.inst borrowed, were you in a financial condition to buy 
the property in? A I certainly was not. I was gam¬ 
bling, whon I took that chance. 

Q And vou then attended the sale, did you, sir? A 
I did. 

Q At the sale, did you have a conversation with any¬ 
one as to your intentions, sir? A There was a gentle¬ 
man there who approached me and said, *‘What’s the 
story?” 

I asked him who he was, and he said he was from 
Donohoe & Sons. 

I said, “Well, T have talked to you before now: I am 
Mr. Sheehan. I talked to you about the Lora Lee guar- 
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dianship case, you handled the rental for us, and also the 
Miller property at 409 East Capitol.” 

He said he was pleased to meet me, and so forth, 

148 and said, “What’s the story?” 

As I recall, I am not sure, but I may have used 
a little profanity in reference to William America— 

Q That was the plaintiff’s then husband? A Yes. 
—and I said, “Apparently he wants—he stopped the pay¬ 
ments to force this foreclosure after he lost his divorce 
case in November; he stopped paying over here, to force 
the foreclosure, and he wants to have his wife thrown on 
the street, and if I can stop it, I am going to.” 

Q With reference to the divorce case that he lost, was 
that in November, 1939? A Yes. 

Q And payments on the house stopped as of that 
date ? A Yes; he stopped paying. 

Q And the foreclosure followed in March, 1940? A 
That is right. His attorney said he was going to stop 
paying. 

Q Did you tell Mr. Donohoe, or this man you just 
referred to, -what your intentions were? A Yes. I 
said, “I am Mrs. America’s attorney,” and I said, “If it 
is possible to buy this property, I am going to do it, to 
keep her from being thrown on the street.” 

Q Were you the high bidder? A I was. 

149 Q Were there other bids? A Yes; there were. 

Q Were there other people present? A There 

were. 

Q Can you give us some idea of how many people 
were present? A Well, in the crowd, there might have 
been anywhere around 15 or 20 people, altogether. 

There was a Jewish gentleman there, who said, “The 
Building & Loan is foreclosing?” And I said, “Yes”; 
and he walked away, and didn’t even bid. 

But what I said to Mr. Donohoe, anyone within a mat¬ 
ter of ten feet could have heard what I said. 
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Q You were the high bidder, and that was for what— 
$3,410? A $3,410. 

Q Following that, you made settlement at the Build¬ 
ing & Loan Association? A Yes; I did, but I didn’t 
know I was going to be able to make settlement. 

Q Y"ou mean, even at that time you didn’t know 
whether you would be able to raise the necessary money? 
A No. I had plenty of notes around at the bank, and 
they were putting plenty of pressure on me to pay $100 
a month curtail. 

. 50 Q Were you able to raise the necessary financ¬ 
ing to consummate the transaction? A I did. 

Q The Building & Loan did lend you a certain amount, 
did they? A $2,900. 

Q And you had to make up the balance between that 
and $3,510.95, namely, $609.95? A I needed a little over 
$600, which, of course, included the deposit. 

Q Where did you get that $600 from, sir? A I saw 
Mr. Lowe before the time of settlement, which the latest 
date it could be was 30 days later, April 8, and I had 
seen him before then; and he said that if I couldn’t other¬ 
wise get the money, he would loan it to me to make the 
settlement, but that he wanted my wife’s signature on the 
note, and he wanted a curtail of one hundred bucks a 
month. 

Q So you raised the little over $600 which was needed, 
in cash, by another loan through the Second National 
Bank; is that correct? A That is right. 

Q You made settlement, did you, on the date that has 
been previously described here? A I w^ent to the 
title company and gave them a check for $400. 
151 They hadn’t figured the settlement, in view of the 
fact they didn’t have the trustee’s deed; but I said, 
“I want to protect myself against a possible foreclosure 
of the deposit, and here is my $400, or whatever sum you 
wrant.” And they said, “Well, $400, we think, will take 
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care of it; and if there is any more, we will let you 
know. ” 

And, later on, I think I gave a check for $6-and-some- 
thing. 

Q In other words, the Building & Loan loaned you 
$2,900, and you raised a little over $600! A Yes. That 
was on my personal note, not on my wife’s note. How¬ 
ever, she did have to sign the trust. 

Q And you had to repay, did you not, the Building 
& Loan Association on the $2,900 at $29 a month! A 
That is right. 

Q And then you had to repay the $600 at the rate of 
$100 a month; is that right! A That’s what he said he 
wanted; he wanted $100 curtail. I didn’t quite make it, 
but I came close to making it. 

Q Following that event, did you, on behalf of Mrs 
America, file a motion in this court in the maintenance 
proceeding, asking for maintenance pendente lite! A I 
did. 

Q And was that motion supported with an affi- 
152 davit executed by Mrs. America! A It was. 

Q And from whom did you get the information 
that was contained in that affidavit! A From Mrs. 
America, herself. 

Q And did you discuss with her, prior to the execution 
of that affidavit,—preparation and execution of that affi¬ 
davit,—the amount that she would need for rental of 
premises in the event that she did not remain where she 
was! A Yes; of course, I did. 

Q At the time the affidavit was executed, did you 
make any effort to prevent Mrs. America from reading 
the affidavit! A Not at all. On the contrary, I gave it 
to her, and I kept a carbon of it, and she looked it over 
and said everything was in good shape; and that was the 
fact. And I felt constrained to put in detail, in the 
affidavit, the things that I did put in there, because of 
the unusual circumstances of my bidding the property in. 
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Q Mr. Sheehan, did you at any time, either in your 
conversation with representatives of the Building & Loan 
Association, on the scene, on the occasion of the fore¬ 
closure sale, or in conversations with Mrs. America, in 
your office, tell her that you would buy-in this property 
for her account, and that when she repaid you, the 

153 amount—the amount that you had put into it, you 
would then reconvey it to her? A I never did. 

Q Following the execution of this affidavit, which is 
already in evidence, did you collect rent from Mrs. Amer¬ 
ica? A Yes; I gave her rent receipts, and various per¬ 
sons in my office gave her receipts, from time to time. 

Q Is it your office practice to issue receipts, even 
though you are not present? A Oh, of course. I have 
a standing rule of the office, that when anyone brings 
money in, for whatever purpose it may be, to give them 
a receipt for the money; and if they leave money and 
walk out, and some do, sometimes, say they are in a 
hurry, to send them a letter saying, “We acknowledge 
receipt of such-and-such amount.” 

Q You have examined, have you not, the batch of re¬ 
ceipts that are in evidence here? A I examined the 
photostats of them. 

Q You have not looked at the originals? A No; I 
have not. 

MR. BOYD: In the economy of time, can we concede 
that the photostats are photostats of the originals, or do 
you want Mr. Sheehan to look at the originals? 

MR. ALLSHOUSE: He may look at the photo¬ 
stats. 

154 THE WITNESS: I have already done that. 
BY MR. BOYD: 

Q You recall, do you not, that many of these receipts 
make reference to the payment of rent? A Oh, yes. 

Q And they were given to Mrs. America, were they? 
A Yes, indeed; some by me, and more by other em- 
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ployees, whoever happened to be in the office when she 
came in to pay the rent. 

Q Did Mrs. America ever protest that these were 
improperly described as rent—that they were purchase 
payments? A Never. 

Q There is one receipt dated February 11, 1946, a 
receipt of $32, that recites, “On the note.” Did you 
ever take a note from Mrs. America in connection with 
these premises? A Never had a note from her in con¬ 
nection with these premises, or in connection with any 
matter. 

Q Have you examined the original receipt dated Feb¬ 
ruary 11, 1946? A No; I have not. 

Q Will you examine the receipt dated February 11, 
1946? Just examine it, and I will ask you a question. 
A Yes; I have examined it. 

155 Q Tell me—and directing your attention to the 
testimony of Mrs. America that that was positively 
executed in your presence and by you—is that in your 
handwriting, sir? A Mr. Boyd, for the sake of accu¬ 
racy, the receipt of February 11, 1946, is typed, appar 
ently, by Mr. Ashi. 

MR. DOWDEY: It was September 11. 

MR. BOYD: May it be understood that these ques¬ 
tions, if Your Honor please, should be rephrased to refer 
to September 11, 1946? 

THE COURT: Verv well. 

BY MR. BOYD: 

Q Will you examine the handwriting on that, Mr. 
Sheehan, and let me know whether or not that is your 
handwriting? A No; it is not my handwriting. 

Q Can you recognize the handwriting? A Oh, yes; 
I know wrhose handwriting it is. 

Q And whose handwriting is that receipt written in? 
A Miss Irene L. Jarvis, who was employed by me for 
some little wdiile. 

Q Is that the lady who just stuck her head in the 
door? A I didn’t see her. 
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Q She was employed by you, you say, for some 

156 time? A Yes; she was employed in my office. 

Q Did there come a time, Mr. Sheehan, in 1940, 
the fall of 1940, when your own financial situation, bad 
as it was, deteriorated to the point where you were 
•obliged to realize something on the equity that you had 
put into these premises? A Yes; it did. 

Q And did you sell your interest in the property? A 
I sold it to Mr. Glen E. Feeney for w T hat I had in it, 
plus six per cent. 

Q Do you remember what the total amount of the pay¬ 
ment was, which was made by Mr. Feeney to you for your 
equity? A It was something over $600, without looking 
at the deposit slip. 

Q And how did he pay you? A By check. 

Q Was that check deposited in your account? A That 
check was deposited in my account, and the proceeds were 
used to pay off the balance on this $600 note at the bank, 
the next day, I believe. 

THE COURT: We will take a short recess at this 
time. 

(Thereupon, a short recess was taken.) 

BY MR. BOYD : 

157 Q You were telling me that in the fall of 1940 
your own financial situation necessitated the sale 

of your equity; and you told us Mr. Feeney had bought 
the house and paid you for it. And did you convey the 
property to him? A To his son. 

Q At his request ? A At his request. 

Q Did you acquaint Mrs. America with that situa¬ 
tion? A Yes; I did. 

Q Did you acquaint her with it at the time it hap¬ 
pened, almost 12 years ago, or was it only a year or a 
year-and-a-half ago, as testified by her? A At the time 
of the transaction, or shortly after, when I told her she 
would have to pay $32 a month instead of of $29. 

Q Who was it insisted on the increase from $29 to $32 
a month? A Mr. Feeney. 
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Q And, at his direction, did you prepare a lease? A 
Yes. 

Q Providing for that increase in the rent? A I did. 
Q Let me show you this lease, marked Defendants’ 
Exhibit No. 3; is that the lease that you prepared, sir, 
providing for payment of $32 a month? A That 

158 is correct. There were two copies; one copy was 
given to Mrs. America, and one retained by Mr. 

Feeney. 

Q With respect to the particular copy that is in evi¬ 
dence, do you know whether or not that is the ribbon 
copy or the carbon copy? A This is the carbon copy. 
Mrs. America was given the ribbon copy. 

THE COURT: By the “ribbon copy,” you mean the 
original ? 

THE WITNESS: Yes. 

BY MR. BOYD: 

Q It was executed in duplicate, was it not? A That 
is right. 

Q So that they are duplicate-originals? A That is 
right. 

Q And one was the ribbon copy, and the other the 
carbon; and do I understand the ribbon copy was given 
to Mrs. America? A Yes; by me, in mv office. 

Q Was that executed by Mr. Feeney, the copy that 
was given to her? A Yes; and by his son. 

Q Did she make any protest about the fact that this 
lease described Mr. Feeney as the owner? A Not 

159 at all; she knew he was the owner. 

Q At the time when you told her it was going 
to be necessary for you to convey this property to Mr. 
Feeney, and sell your interest in it, did she protest that 
you were not at liberty to do so? A Not at all. I told 
her I had to get out from under: the bank was putting 
the pressure on; I had to raise the money and pay off 
this loan. 

Q After the conveyance to Mr. Feeney, did you, at 
Mr. Feeney’s request, continue to collect the payments of 
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rent? A Yes; he said to collect the rent and see that 
the payments and taxes were kept up. 

Q Did you on occasions thereafter see Mrs. America 
when she came in to pay the rent? A Yes; I saw her 
on occasion, and gave her a receipt, as attorney or as 
agent for Mr. Feeney. These receipts are in evidence. 

Q And do some of those receipts describe you as at¬ 
torney for Mr. Feeney, the owner? A Yes. 

Q Did Mrs. America ever protest about that? A 
Not at all; she knew that, as well as she knew her name. 

Q For about how long did Mr. Feeney retain 

160 the property? A Until I won the Georgetown 
Hospital case. I got paid off in July, 1042. 

Q Was there some notoriety attendant upon that suc¬ 
cessful prosecution of a lawsuit by you? A There was 
a great deal of publicity. 

Q And in the newspaper, was it—was there notoriety 
in the newspaper? A Oh, yes; publishing the amount 
of the verdict, and the newspaper men asked me how much 
I collected and how come it wasn’t going to be carried 
to the Supreme Court, and it was the end of seven years 
and seven months’ work. 

Q Shortly after that newspaper notoriety, did Mr. 
Feeney approach you with a request that you buy back 
the property? A He said, in substance, “You have got 
about all the money in the world”; and he said, “I have 
got a project here, that I have to have cash, Emmett; 
and how about you taking this back?” 

I said, “Well, I will give you what you have got in it, 
plus six per cent interest; that’s the way you got it 
from me.” 

Q And did you buy it back? A I not only bought 
it back, I made my wife a present of it. I was 

161 very happy; it was the largest fee I ever collected 
in my life. 

Q And you paid Mr. Feeney for his equity in the 
property? A I gave him a check; yes. 
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Q And the property was then conveyed to Mrs. Shee¬ 
han? A That’s right—by Mr. Feeney’s son, and Mr. 
Feeney’s son’s wife. 

Q And the title to the property is now in Mrs. Shee¬ 
han? A That is right. 

THE COURT: Is the plaintiff still living in the prop¬ 
erty? 

THE WITNESS: Yes. 

THE COURT: And she is still paying— 

THE WITNESS: Thirty-two dollars a month. 

THE COURT: Is she still making the monthly pay 
ments? 

THE WITNESS: Still making $32 a month, and tak¬ 
ing care of the repairs, just like the lease provided. 

BY MR. BOYD: 

Q Did there come a time when she undertook to stop 
payment on the property, after the institution of this 
suit? A Yes; she said—I think her attorney said she 
wasn’t going to pay any more rent. 

Q And did you institute proceedings in Land- 
162 lord and Tenant Court? A Lucille M. Sheehan 
did; and I, as attorney for her, I instituted the 
proceeding. 

Q And, after the institution of that Landlord and 
Tenant proceeding, were the payments resumed? A On 
the rent—that Mr. Allshouse had paid one month’s rent 
that was in arrears, and the costs, which I think were 
only $1; and the case was dismissed. And, since then, 
$32 a month has continued to come in. 

Q Mr. Sheehan, going back to the period after you 
acquired the property back, or Mrs. Sheehan got title to 
it, you bought it back from Mr. Feeney— A (Interpos¬ 
ing) I made a present to my wife. 

Q And you made a present to your wife.—did Mrs. 
America at any time, in and about that period of time, 
ask you about the possibility of acquiring the property 
from you? A Well, not at that time; no. 
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Q Was there some time when she did ask you about 
the possibility of getting it back? A I think, two times 
she did. She said, “What would be the chance of buying 
the property back?” And I said, “Well—”— 

THE COURT: When was the first time? 

THE WITNESS: I am not sure, but I would 

163 say, maybe, 1942 or 1943; it has been a long time 
ago. 

BY MR. BOYD: 

Q And when was the last time she spoke to you about 
it, Mr. Sheehan? A I think, in 1944, I believe— 

Q And what did she say? A —whenever the war 
was on. 

Q And what did you say in response to her inquiry 
as to whether or not she could buy the property back? 
A I told her that if she got in a financial position where 
she was in position to talk business with me, why, to get 
in touch with me and I would see if we could arrive at 
some kind of a deal. 

Q Did she ever come to you after that, with any 
money? A No; she said she didn’t have any. 

Q Did you ever enter into any agreement with her 
to reconvey the property? A Never did. 

Q However, following one of these conferences, did 
you write to the Building & Loan Association to find out 
the balance due? A Yes; that was, I think it was, dur¬ 
ing the war. 

I told them that she was desirous of getting—or I was 
desirous of finding out what could be done in the 

164 way of financing, or reducing interest, or some¬ 
thing, because of my desire to possibly be able to 

convey the property to her. I didn’t go into any detail. 

Q Let me show you Plaintiff’s Exhibit 7, wherein you 
say that you desire to put this loan in a current status 
with interest at five per cent per annum, with a view of 
possibly deeding the property to Mrs. Frances America. 
Did that letter follow, following one of her conversations 
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with you about the possible repurchase of the property? 
A I think this is the occasion. 

THE COURT: Are you willing now to convey back 
the property, or cause it to be conveyed to the plaintiff, 
if the plaintiff tendered the full amount? 

THE WITNESS: In terms of 1940 dollars, yes; but 
I certainly don’t think it is fair, that after she has had 
a gravy-train rental arrangement for eleven years, which 
she was very happy about, and praised me for my gen¬ 
erosity, that then she would come up and assail my 
character and try and get the property back. 

THE COURT: Of course, the rent could not have been 
raised after the Rent Control Law went into effect. 

THE WITNESS: Unless you petitioned for it and 
showed that other property similarly located, and simi¬ 
larly situated, and substantially the same— 

THE COURT: It was pretty hard to get raises. 
165 THE WITNESS: I never considered it, Your 
Honor. 

THE COURT: I was trying to get your position now. 
as to whether, if she were to tender you the full amount 
that you expended, plus the interest— 

THE WITNESS: If it were in terms of 1940 dollars; 
yes. 

THE COURT: I don’t know what you mean by that. 

THE WITNESS: I mean, a dollar in 1940 would be 
about $1.75 now. 

MR. BOYD: I have heard, if Your Honor please, that 
the economists have taken the 1939 dollar as the standard 
of value, as the basis on which they now compute that 
the present dollar is now worth about 51 cents. 

THE COURT: But you paid something like $3,400 
for the property? 

THE WITNESS: $3,500. 

THE COURT: If she was to tender you $3,500, with 
interest from 1940, would you cause the property to be 
reconveved to her? 
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THE WITNESS: I don’t feel that I should, Your 
Honor, at this time. 

THE COURT: Very well. 

BY MR. BOYD: 

Q Mr. Sheehan, directing your attention to testimony 
bv Mrs. America that she frequently tried to en- 

166 gage you in conversation about this property but 
you refused to talk to her, do you recall any such 

instances as that? A That is not true. 

Q Mr. Sheehan, do you recall an occasion when Mrs. 
America came to your office, accompanied by her daugh¬ 
ter, who had just a few minutes before been injured? 
A Yes; I recall that. 

Q Can you fix the date of that? A Not unless I saw 
the file on the case. 

There is a suit filed here in court on it. I would say 
that it was 1948 or 1949, if I were asked to guess. 

THE COURT: I don’t see the relevancy of the evi¬ 
dence. 

MR. BOYD: Except if she had made these efforts to 
come to this man, and he had simply refused to talk to 
her— 

THE COURT: She never said he refused to talk to 
her. She said he put her off with, “I haven’t got the 
figures,” or, “I am too busy to make them up now.” 
That is a great deal different from saying that he re¬ 
fused to talk to her. I don’t think she said that. 

THE WITNESS: She never mentioned the figures. 
MR. BOYD: You may examine, Mr. Allshouse. 

167 Cross Examination 
BY MR. ALLSHOUSE: 

Q Mrs. Sheehan, when did you first know that Mr. 
America had stopped making payments on the American 
Building Association loan? A I only know through 
hearsay. 
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Q My question was, when did you first know that that 
had occurred? A Shortly after Judge Bailey had de¬ 
cided the case in, I think it was, November, 1939. 

Q And how did you find out about that? A As I 
say, it was only hearsay evidence. Mr. Lehman said he 
understood America was going to stop making payments 
and force a foreclosure. 

Q Did you write to the Building & Loan Association 
to determine the status of the loan at any time? A Yes; 
I believe I did. 

Q When was that? A If you will show me the let¬ 
ter, I will tell you. I can’t remember dates. 

Q Is this the letter that you wrote? I am referring 
now to Plaintiff’s Exhibit 8. A No. That is a letter 
from Mr. George A. Brennan, apparently in response to 
a letter which I wrote on January 26, 1940. 

168 Q So that at that time you knew that there 
hadn’t been any payments on that loan since 1939? 

A Whatever information the letter disclosed, that I 
knew at the time. 

Q How did you first get your information that the 
foreclosure was imminent or had already been set? A 
Mrs. America phoned me. 

Q And where was that—how did you first learn about 
it? A She phoned me. 

Q WTiat did she tell you? A She said the property 
had been advertised for sale and was going to be sold 
that week. 

Q Then what happened ? A She came in. 

Q When did she come into your office? A I would 
say, maybe the next day, or possibly the second day. I 
verified the fact from finding an ad in the paper. 

Q And how long was that before the sale? A The 
sale was on Friday of the same week, I believe. 

Q WTien did she come in the office? A I would say, 
three or four or five days before the sale. 

169 Q Wbat did she tell you when she came into the 
office? A She didn’t have anyone in the world to 
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turn to, that would help her. 

Q Did she bring with her any card? A She did not. 

Q What did you tell her at that time? A My best 
recollection is that I said I would see w r hat I could do. 

Q What did you mean by that? A I would try and 
have it postponed. 

Q And then w T hat did you do? A I got in touch 
with the Building & Loan Association. 

Q Did you go over there? A I did. 

Q Did anyone go with you? A No, sir. 

Q Did Mrs. America go with you? A No, sir. 

Q Whom did you talk with at the Building & Loan? 
A I do not know; some gentleman behind the counter. 

Q Did he suggest that the sale could be postponed? 
A He didn’t give me an answer one way or the other; 

he said he w r ould take it up with somebody else. 
170 Q And you don’t remember whom you talked 
with? A I do not. 

Q You don’t remember his position? A I do not. 

Q This visit to the Building & Loan Association, when 
was that, wdth respect to the date of the sale? A I 
would say, three or four days before; I wouldn’t be 
certain. 

Q So you got no answ r er on that day? A I got no 
answer that day; no, sir. 

Q Did you have any further discussion at that time? 
A No; there was nothing to discuss. He said he would 
let me know. 

Q What was the next information you had from the 
Building & Loan? A I called them, or they called me; 
I am not sure. 

Q And when was that? A Within a couple of days 
of the sale. 

Q That would be the day after you were over there, 
then ? A I do not know, Mr. Allshouse. 

Q And what did they tell you at that time? A Who¬ 
ever the gentleman was, that I talked to, stated that the 
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account was in very bad shape and they didn’t want to 
carry that on the books, and weren’t going to 

171 carry it on the books, and were going through with 
the sale. 

Q Did anyone from the Building & Loan Association 
at any time tell you that while the sale could be post¬ 
poned, it would be preferable to have it completed— A 
(Interposing) No, sir. 

Q (Continuing) —in the interest of eliminating Mr. 
America from the— A (Interposing) No, sir. 

Q Did you do anything else after you learned about 
the foreclosure? A Yes; I borrowed $200 the day of 
the sale. 

Q Did you do anything else that had any relation 
to that? A I cannot recall. I may have phoned a 
message to one of Mrs. America’s neighbors, but I can¬ 
not recall. 

Q Isn’t it a fact, Mr. Sheehan, that you filed a mainte¬ 
nance action? A Oh, I know I filed the maintenance 
action. That, I think, was filed before sale, incidentally. 

Q Was that filed after you learned It was up for fore¬ 
closure? A The record will show. 

Q I am asking you. A Whether I know it or not? 

172 Q Yes. A I think the complaint said that the 
property was up for sale. 

THE COURT: I think we will suspend the trial at 
this point until tomorrow morning. 

Have you got much more cross-examination, Mr. All- 
shouse? 

MR. ALLSHOUSE: I would say, quite a bit, Your 
Honor. 

THE COURT: I am not trying to curtail you; I am 
trying to find out how much there is. 

Counsel may be excused until tomorrow morning at 
ten o’clock. 

(Whereupon, at 3:30 o’clock p.m., an adjournment was 
taken until December 20, 1951, at 10:00 o’clock a.m.) 


v 

■ 
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• • • • 

174 Emmett L. Sheehan 

• • • • 

Cross Eocammation (Continued) 

BY MR. ALLSHOUSE: 

Q Directing your attention to the complaint filed in 
Civil Action No. 6055, would you tell us just the reason 
for filing that maintenance action at that time? A Well, 
I had contemplated filing it before, but I wanted to get 
all of the data. 

Q Did it have any relation to the impending fore¬ 
closure? A No; it had no relation to it. I might say 
that the impending foreclosure probably accelerated the 
filing of it. 

Q In paragraph 19 of that complaint, it is stated that 
the said property (being the property involved here) is in 
process of foreclosure since February 28, 1940, and is 
scheduled for sale at auction on Friday, March 8, 

175 at four-thirty o’clock p.m. A (Interposing) I 
learned that from the ad. 

THE COURT: Just a moment. What is the ques¬ 
tion? 

MR. ALLSHOUSE: My question is: 

Q (Continuing) Isn’t it a fact that the purpose in 
filing this maintenance action was to provide some relief 
to the plaintiff to prevent this foreclosure? A No. I 
didn’t ask for any such prayer. 

Q What was the purpose of that paragraph in the 
complaint? A To show the urgency of the woman fo»* 
receiving maintenance. She had to have a home to live 
in, some place to live in. 

Q Directing your attention to Plaintiff’s Exhibit 6, 
which is a letter dated January 26, 1940, from you to 
the American Building Association, I want to read you 
a paragraph from that letter: 
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“His attorney (referring to Mr. America’s attorney) has 
indicated that now Mr. America will refuse to continue 
to make payments on the property as he has done in the 
past and under the circumstances will thus be able to . 
force a foreclosure of the property. Whether or not he 
will carry out this plan I am unable to state.” 

THE COURT: What are you reading from; whose 
letter is that? 

176 MR. ALLSHOUSE: Mr. Sheehan’s. 

THE COURT: Oh, yes. 

BY MR. ALLSHOUSE: 

Q (Reading:) 

“If he persists in it, however, Mrs. America will have 
to institute appropriate support action to protect herself.” 

What did you mean by that? A Exactly "what I said. 

Q Didn’t you just testify that this suit did not have 
any connection with this property? 

THE COURT: Mr. Allshouse, I don’t see how this 
line of inquiry is relevant. What is the relevancy of 
this line of inquiry? 

MR. ALSHOUSE: I want to show, if Your Honor 
please, that at the time of this sale this property was 
involved in litigation, this very property. 

THE COURT: You don’t have to labor that point. 
We know that; that has been shown, and I don’t think it 
is disputed. 

MR. ALLSHOUSE: I would like to know what action 
he proposed. He said he would take action to protect 
her; that action would be taken. 

THE COURT: You may ask that question, if you 
■wish, if you narrow it down; yes. 

177 BY MR. ALLSHOUSE: 

Q What did you mean by the statement that 
Mrs. America would institute appropriate support action 
to protect herself? A A suit for maintenance. . 

Q And how would that protect her in connection with 
this property? A In connection with this property, it 
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could not protect her, because the foreclosure was or¬ 
dered by the American Building Association because of 
the default in the payments. 

Q Isn’t the property what you were referring to in 
that letter? A I refer to the fact that this gentleman, 
her former husband, America, vras trying to force a 
foreclosure of the property, and that theretofore, before 
he lost the other case and started making default, he 
had paid the Building & Loan, after a fashion, sufficient 
to prevent a foreclosure, and that in order for this 
women to have a place to live, after the property was 
foreclosed, then she would need not only the amount that 
had been awarded her, but she would probably need addi¬ 
tional maintenance. 

Q And that is the only purpose you had there—the 
protective action you contemplated was merely an in¬ 
crease in the amount of her maintenance? A The 
178 protective action I contemplated was a suit for 
maintenance by reason of the failure and refusal of 
the husband to properly support her, although able so to 
do, or an increase in her alimony awarded, whatever the 
situation was. 

Q The fact that that statement is related to the prop¬ 
erty in this letter w*as just a coincidence? A No; it 
was one of the records. That is a truthful statement 
of what was going on, and a truthful statement of what 
America’s attorney had told me. 

Q In this maintenance action which you filed on 
March 4, 1940, did it eventually develop into a suit for 
divorce by the husband? A I think the record will 
show that. 

THE COURT: I am not going to retry the mainte¬ 
nance and the divorce action. 

THE WITNESS: Judge Bailey tried that case. 

THE COURT: I am not going to retry the mainte¬ 
nance action. 

MR. ALLSHOUSE: I was laying the basis for a ques¬ 
tion. 
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THE COURT: Suppose you ask the question you want 
to ask, without a basis? 

BY MR. ALLSHOUSE: 

Q Directing your attention to an answer filed in 

179 Civil Action No. 6055, on behalf of the defendant, 
William 0. America, to paragraph 18 of that ac¬ 
tion, I would like to read to you the following— A You 
mean Mr. America’s sworn statement? 

THE COURT: Just a moment. You can’t confront 
the witness -with somebody else’s statement. You can 
confront him with his own statements. 

MR. ALLSHOUSE: If Your Honor please, the point 
in this inquiry is that there was an answer to this state¬ 
ment filed by Mr. Sheehan, on behalf of the plaintiff, and 
this statement relates to the status of this property. 

THE COURT: Well, but it is someone else’s state¬ 
ment, not the witness’ statement. 

MR. ALLSHOUSE: It involves the obligation to an¬ 
swer a statement as to the status of the property. 

THE COURT: Well, what somebody else said is im¬ 
material. Anyway, we have had 4iJough evidence on what 
the status of this property was; it was in the process of 
foreclosure. You don’t have to prove that. 

MR. ALLSHOUSE: This relates to the proof of— 

THE COURT: Then ask the question you want to ask, 
without reading someone else’s statement. 

BY MR. ALLSHOUSE: 

Q Did you prepare all of the pleadings that were 
prepared for Mrs. America in Civil Action No. 

180 6055? A I believe I did. 

Q In the answer filed on behalf of Mrs. Amer¬ 
ica, to the cross-complaint in that case, you state: 

“1 to 22. For reply to paragraphs 1 to 22 inclusive, 
plaintiff respectfully shows that these paragraphs, in¬ 
corporated by reference, are but answers to similarly 
numbered paragraphs of plaintiff’s suit for maintenance 
in this cause.” 
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The paragraph that I have reference to— 

THE COURT: Suppose you ask the direct question? 

MR. ALLSHOUSE: If Your Honor please, the only 
way I can ask this question is to show what was in that 
answer. 

THE COURT: Let’s get to the point. Let’s go along 
more expeditiously. 

MR. ALLSHOUSE: May I ask the question, and show 
the basis for the answer? 

THE COURT: You may ask the question in your own 
way, but ask the question. 

MR. ALLSHOUSE: If Your Honor please— 

THE COURT: Proceed with your cross-examination. 
BY MR. ALLSHOUSE: 

Q In an answer filed by the defendant, William 0. 
America, in Civil Action No. 6055, paragraph 18, the fol¬ 
lowing statement is made: 

181 “That since the filing of this suit the said house 
and premises have been sold at auction and this 
defendant is informed and believes that the plaintiff 
and persons acting for her did all in their power to pre¬ 
vent the property from bringing a good price at said 
auction sale and that the attorney for the plaintiff bid 
the property in at .just about the amount of the indebted¬ 
ness against the same, thereby causing the defendant to 
lose everything he has paid on said premises.” 

THE COURT: Whose statement is that? 

MR. ALLSHOUSE: This is the statement of the hus¬ 
band, to which an answer was filed by Mr. Sheehan. 

THE COURT: Very well. 

MR. ALLSHOUSE: That statement was incorporated 
by reference into an amended answer and cross-bill by 
the defendant. 

MR. BOYD: Don’t point at Mr. Sheehan as the de¬ 
fendant; he wasn’t the defendant, nor w-as he represent¬ 
ing the defendant. Get the parties straight. 


125 A 


THE COURT: I understood that Mr. Allshouse is 
making a statement to the Court. 

Now, proceed, please. 

BY MR. ALLSHOUSE: 

Q In filing the answer to the amended answer 

182 of the defendant, and cross-bill, which adopted 
the paragraph I read to you, the answer which you 

prepared on behalf of Mrs. America, as a first defense, 
stated: 

“For reply to paragraphs 1 to 22 inclusive, plaintiff 
respectfully shows that these paragraphs, incorporated 
by reference, are but answers to similarly numbered 
paragraphs of plaintiff’s suit for maintenance in this 
cause.” 

MR. BOYD: If the Court please, I submit— 

THE COURT: Just a moment. Will you proceed with 
vour cross-examination, please, and ask the next question. 
BY MR. ALLSHOUSE: 

Q Mr. Sheehan, what was the intention of that para¬ 
graph. with respect to the paragraph I read to you? Did 
it amount to a denial or an admission? A I answered 
the bill as I thought good pleading required I answer it. 

The only issue in that case— 

THE COURT: No. The question Mr. Allshouse asks 
is what you intended that to be, an admission or a denial 
of those allegations? 

THE WITNESS: I intended it to be a denial. 

BY MR. ALLSHOUSE: 

Q Why didn’t you deny it? 

THE COURT: I am going to exclude that ques- 

183 tion. I am not going to go into details of former 
pleadings, and that is a question cf technicality. 

BY MR. ALLSHOUSE: 

Q Mr. Sheehan, after the Building & Loan Associa¬ 
tion told you that the foreclosure sale had to go on, what 
did you tell Mrs. America? A I don’t recall, to be abso¬ 
lutely frank with you; but it is my impression that I tele- 
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phoned a message and told her that that was their 
answer. 

Q Did you tell her anything else? A I said I would 
see what I could do. 

Q What did you mean by that? A I meant that if 
it were possible for me to do anything to keep her 
from being thrown on the street, I would do it. 

Q You told her you were going to buy the property? 
A I told her I would try to see what I could do. 

Q Did you tell her you were going to buy the prop¬ 
erty? A I don’t believe I said that, directly, but from 
what I said, she might well have inferred that if it were 
possible for me to make an arrangement to bid on the 
property, that I would buy it for myself, on my own 
credit, as a temporary expedient. 

MR. ALLSHOUSE: I move that the answer be 
184 stricken as nonresponsive, Your Honor. 

THE COURT: No; I think it is responsive. I 
think it is a fuller answer, perhaps, than was required, 
but it is responsive enough. 

BY MR. ALLSHOUSE: 

Q Did you tell Mrs. America anything about the ad¬ 
vantage to her in your buying the property? A I did 
not discuss that. 

Q Did you guarantee her a place to live after you 
bought the property? A I did not. I didn’t even know 
I would be able to settle for the property. I visualized 
the possibility of having to assign my right to someone 
else, to get my $200 back, if I couldn’t get enough money 
to close. 

Q Isn’t it a fact she continued to pay $29 a month 
to you? A The receipts in the record will show. 

THE COURT: Well, the answer is Yes. 

THE WITNESS: Yes; surely. 

BY MR. ALLSHOUSE: 

Q And that was the amount you were paying on the 
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loan, that you borrowed? A Yes. But, of course, it did 
not cover taxes or insurance. 

Q When did you first have to pay taxes and in- 

185 surance on this property? A I think the settle¬ 
ment was made as of; the taxes were paid to—I am 

not sure of this; the settlement sheet will show it, which 
we have here, and I will be very glad to show you—I 
think the taxes were averaged in the settlement in April, 
to June 30th of that year. I had to pay taxes from that 
day on. 

Q The first taxes you paid, then, after the settlement, 
were for the following year; is that correct? A I 
assume that is true. That is the custom on settlements. 

Q Just what was your intention with respect to pro¬ 
viding her a place to live—what did you figure your obli¬ 
gation was, in that connection? A I didn’t figure that 
obligation; I didn’t figure any obligation except that of 
charity—no legal obligation whatsoever. 

Q What did you feel her rights, if any, in that prop¬ 
erty were, prior to the sale, the foreclosure sale? You 
knew she owned it, as she was one of the joint tenants 
of the property, did you not? A I didn’t understand 
she was a joint tenant. I understood she was a tenant 
by the entirety; and my understanding is that upon the 
death of one, that interest ceases, and the survivor has 
the whole. 

186 Q Did you regard her as having any interest 
in the property at that time, in her own right? 

THE COURT: At what time? 

MR. ALLSHOUSE: Prior to the sale. 

THE COURT: He has already answered that she was 
a tenant by the entirety; that is her own right. 

BY MR. ALLSHOUSE: 

Q Did you tell her what that right was? A I think 
so. 

Q What did you tell her? A I think she told me 
that she was a tenant by the entirety. 
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Q Oh, you just told her that; you didn’t explain what 
that meant? A No. She understood it—she couldn’t 
sell without America’s signature, and he couldn’t sell 
without hers. But the Building & Loan could foreclose 
the interest of both, because they both signed the trust, 
and there was no way of stopping the foreclosure sale. 

Q On the day of the sale, how much money did you 
actually put up to bind the property; how much cash did 
you need at that time? A Would you like to see my 
bank account for that day? 

THE COURT: No. 

THE WITNESS: $200 cash I put out. I had 

187 about $130 in the bank, and I borrowed $200. 

THE COURT: I think we would get along more 
expeditiously if you just answer counsel’s questions. 

THE WITNESS: I gave the note of myself and wife 
to Mr. Lowe at the Second National Bank. 

THE COURT: Well, vou put up $200? 

THE WITNESS: $200. 

THE COURT: Ask the next question. 

BY MR. ALLSHOUSE: 

Q On the day of the sale, what time did you arrive 
at the property? A It was a pretty close shave—just 
before the sale. 

Q Just before the bidding started, you mean? A 
Just before the advertised time of the sale, because Mr. 
Ashi drove me out there. 

Q Mr. Ashi stayed with you at the sale? A I be¬ 
lieve he remained in the car; I am not sure. 

Q But he was there—he took you over? A He drove 
me out, at my request, as I recall it. 

Q Did anybody else go with you to the sale? A Not 
that I recall; no. 

Q When you got there, what did you do? A I went 
upstairs in the house and told Mrs. America that I had 
raised $200, and that I intended to put in a 

188 bid, and that if I succeeded in buying the property 
for myself, I didn’t know* where I would go from 
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there—whether I would be able to settle or not—-but she 
would at least have a respite until the date for settlement 
came. 

Q Who "was with Mrs. America at the time you told 
her this? A I don’t recall. 

Q Was her daughter, Gladys, there? A I wouldn’t 
say Yes and I wouldn’t say No. 

Q An d was her daughter, Thelma, there? A I be¬ 
lieve Thelma was about the premises, somewhere. 

Q You don’t remember for sure? A I believe she 
was—that has been eleven years ago. 

Q And that was right before the sale started, that 
you went in and talked with Mrs. America; is that 
right? A Just a few minutes before the scheduled time 
of the sale. 

Q When you got to the sale, did you go to see Mrs. 
America, the first thing? A Yes. I let her know I had 
succeeded in borrowing $200 that afternoon. 

Q And what did you do after that? A I went down 
in the street. 

189 Q WTiat did you do down there? A Mr. Dono- 
hoe, or someone from Donohoe’s office, and I, 
engaged in a conversation. 

Q Wkat did you tell Mr. Donohoe? A I couldn’t 
tell you word-for-word. I can tell you the substance of 
the conversation. 

Q Tell me the substance. A He asked me what the 
story was. 

Q What did he mean by that? 

THE COURT: How can he answer what someone else 
meant? 

MR. ALLSHOUSE: He must have had an under¬ 
standing there. 

THE COURT: You mean, what the witness under¬ 
stood Mr. Donohoe to mean? Very well. 

THE WITNESS: Wkat the situation was; what 
brought about the foreclosure. 
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BY MR. ALLSHOUSE: 

Q What did you tell him? A I think I used a little 
profanity at that point, and I said that so-and-so of a 
so-and-so forced this sale, because he lost his case and 
is trying to throw the woman on the street, and he is 
not going to get away with it, if I can prevent it, or 
words to that effect. I think I said it somewhat heatedly. 
Q But you were not guaranteeing Mrs. America 

190 any place to live? A Why, of course not. I 
didn’t even know I would be able to bid it in; and 

if I did bid it in, I didn’t even know whether I would be 
able to settle for it. 

Q Did Mr. Donohoe, or the person from Donohoe’s 
office, tell you why he was there? A He did not. He 
talked to me about the Lora Lee case,—and he had often 
talked to me on the phone, and he was pleased to meet 
me, or words to that effect. 

Q Did you get any impression why he was there? A 
I did not. 

Q Did you know what business he was in? A The 
real estate business. 

Q Do you know where this Mr. Donohoe is today? 
A I do not; he might be dead, and he might be alive. 
I couldn’t identify any of the Donohoe brothers, if they 
walked right into that courtroom right now. I know 
there are supposed to be some brothers over there. One 
of them, I think, is connected with the title company, 
some way. 

Q Did you talk with anyone else at the sale? A I 
am sure I talked to the auctioneer, and I am sure I 
talked to a Jewish gentleman, who asked me who was 
forcing the sale; and I said the Building & Loan were 
forcing it. And then he went out and got in his car 
and left. 

191 Q Did you talk to anyone else? A I may have 
talked to someone representing the Building & 

Loan. 
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Q Did you talk with anyone else? A I believe not, 
but I wouldn’t be sure, after eleven years, sir. 

Q Did you talk with Mr. Francis Owens and his wife? 
A I did not. 

Q Did you talk with Mr. Beahm? A I did not talk 
to Mr. Beahm. 

MR. ALLSHOUSE: May I have the deposition? 

(The Clerk hands deposition to counsel.) 

THE WITNESS: If I talked to him, I didn’t know 
he was Mr. Beahm—that’s a cinch. 

BY MR. ALLSHOUSE: 

Q I have here the deposition of Mr. Beahm, taken 
before trial; and this deposition shows that you con¬ 
ducted the cross-examination of Mr. Beahm. A That’s 
right. 

Q I read this question from the deposition, which was 
propounded by you to Mr. Beahm: 

“Isn’t it a fact that the substance of my remark was 
that if I were able to buy the property Mrs. America 
would not be thrown out of the house? Isn’t that the 
substance of my remarks? A My remark to Mr. Dono- 
hoe; yes,—not to Mr. Beahm. 

192 Q Right before that, the witness said—let me 
read the previous question: 

“Did you hear any remark from me (Mr. Sheehan) 
at the sale to the effect that I was going to try and 
keep Mrs. America from being thrown out of the house? 
Do you recall any such remark? 

“Answer: You said something like that, when you 
came over and spoke to me.” 

A The witness is mistaken. 

THE COURT: Just a moment. You have a right to 
confront the witness with his own prior statements, if 
they are consistent with his testimony, but you can’t con¬ 
front him with statements of someone else. This is 
Beahm’s testimony? 

MR. ALLSHOUSE: The question was by Mr. Shee¬ 
han. 
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THE COURT: The question isn’t testimony. 

BY MR. ALLSHOUSE: 

Q How many people at the sale did you tell you were 
going to buy the property to keep Mrs. America from 
being thrown out? A I made the remark, which I have 
heretofore, related to Mr. Donohoe, or whoever the gen¬ 
tleman was, from Donohoe’s office. 

Q Were there other people that heard you? 

THE COURT: Let me interject a question: 

193 Was it your purpose in buying the property to 
help Mrs. America and save her from the possi¬ 
bility of being evicted? 

THE WITNESS: It was an emergency measure, 
Your Honor. I didn’t know what would happen next, if 
I happened to be the high bidder. 

THE COURT: I understand, but was it your purpose, 
if you succeeded in buying the property, or was it your 
purpose in trying to buy the property, to help Mrs. 
America from being thrown out? 

THE WITNESS: Yes. I wanted to do whatever I 
could; but at that day I didn’t know. 

THE COURT: I understand. You weren’t buying 
the property as an investment for yourself, were you? 

THE WITNESS: I didn’t look at it as an invest¬ 
ment at that time; no. 

THE COURT: Your purpose was to help Mrs. Amer¬ 
ica, in her situation; is that it? 

THE WITNESS: My purpose at the time, Your 
Honor, was to meet the present emergency, that day; and 
I used my own funds and my own credit. 

THE COURT: I understand—what emergency? 

THE WITNESS: If someone else bought the prop¬ 
erty, I feared they would throw her out, or she might 
have to pay exorbitant rent, or something of that 

194 sort; and I wanted to risk $200 of my own money 
to see what could be done that particular day. 
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THE COURT: In other words, your purpose was to 
help her, and not to make an investment; is that correct? 

THE WITNESS: That particular day; yes, Your 
Honor. 

THE COURT: Or any other day? 

THE WITNESS: Well, when Mr. Feeney said he 
wanted—and I was forced to sell; and then two years 
later Mr. Feeney said he wanted to get out from under, 
then I repurchased the property from him, as a gift for 
my wife, as an investment, for just something she could 
have in her old age, and at the same time Mrs. America 
would stav there with nominal rent. 

BY MR. ALLSHOUSE: 

Q You sold the property to Mr. Feeney within seven 
months, didn’t you? A I was obliged to; yes. 

Q From the day of the auction until settlement, a 
month elapsed; is that correct? A Thirty days; that is 
right. 

Q During that time did you make any effort to see 
if Mrs. America could borrow the money to complete 
that transaction? A During that time? 

195 Q Yes. A I did not. She said she had no one 
to go to, and no one to help her. She told me that, 
before. 

Q So the only advantage of this transaction to her 
was that she would not be thrown out in the street that 
day; there was no future promise as to any— A (In¬ 
terposing) That day, or for thirty more days. 

Q That was the advantage she got from giving up her 
right to this property? A I don’t know that she gave 
up any right. 

Q She relied on you for advice, didn’t she? A 
That’s what she says. 

Q Weren’t you her attorney? A I have covered that 
before, in my testimony, Mr. Allshouse. 
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Q You heard the testimony of Mrs. America, that you 
told her and her daughter to come out on the porch 
during the bidding and look pitiful? A I heard that 
testimony; yes. 

Q Is that true? A It is not true. 

THE COURT: Just a moment— 

THE WITNESS: It is not true. 

THE COURT: Don’t characterize another witness’ 
testimony. You can ask this witness whether he said 
that or not. 

196 BY MR. ALLSHOUSE: 

Q Did you hear that statement made? A I 

heard it. 

Q Did you make that statement? A No; I did not 
make that statement. 

Q Mr. Sheehan, how many bids were made at the 
sale? A I couldn’t tell you at this time, eleven years 
later. 

Q Did Mr. Ashi make a bid? A Not to my knowl¬ 
edge; no. He wasn’t in position to bid. 

Q Mr. Ashi was employed by you, was he? A Never 
has been in my employment in his whole life. 

Q Was he in vour office? A He was an associate 
who paid his share of the overhead and operated inde¬ 
pendently of me, and has always so operated. 

Q How many bids did you make? A I wouldn’t be 
sure. 

Q Was it more than one? A I would say so; yes. 
My recollection is, it gradually w’ent from $3,000 to 
$3,410. There might have been four or five bids, but I 
am not sure of that. 

Q At the bidding, the auction, the day of the 

197 sale, there came a time when you reached an agree¬ 
ment with Mrs. America as to what her payments 

would be to you? A I told her to pay $29 a month. 

Q How’ did you arrive at that figure? A That was 
the figure w’hich I wras required to pay the Building & 
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Loan; and I didn’t give a thought to taxes or insurance 
at the time, or to return on what money I had put up. 

Q That was the same monthly payment as you paid 
the Building & Loan! A That is right. 

Q Mr. Sheehan, I believe you testified that you have 
examined the photostats of these receipts? A The 
photostats; I assume they are the same group that I 
examined the photostats of. 

Q Do you know how many of these receipts are 
marked “For rent”? A No; I never tabulated them. 
I know, whenever I gave a receipt, that I tried to put 
on “Rent”. 

We never had a cross word, Mrs. America or I, until 
one day in the office, just before the suit was filed, and 
that was over a mistake in giving her change. 

Q Then you don’t know that of these 120 receipts, 
that 62 are marked, “For rent”? A I don’t know that. 

The instruction in my office— 

198 THE COURT: No; you have answered the 
question. 

MR. ALLSHOUSE: I would like to complete the 
question as to the rest of the receipts. 

THE COURT: Proceed. I am not cutting you off; 
I cut-off the witness from volunteering a statement, after 
he had finished answering the question. 

BY MR. ALLSHOUSE: 

Q That one of the balance of the remaining receipts 
is marked, “Payment on note.” You knew that? A 
That’s the one that was previously described. 

Q That two of the receipts are marked, “On ac¬ 
count”? A I don’t know that. That may well be true. 

Q Those are the receipts dated September, 1944, and 
December, 1944. A May I see them, please? 

THE COURT: Mr. Allshouse, the receipts speak 
for themselves. Do you want to ask any questions 
about them? You may not interrogate the witness as to 
their contents, because they speak for themselves. 
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MR. ALLSHOUSE: Very well. 

THE COURT: You can make whatever argument you 
wish, on the basis of the receipts. 

You say, 62 receipts have the word “Rent”? 

MR. ALLSHOUSE: Yes, Your Honor. 

THE COURT: I will be glad to take your state- 

199 ment for that. 

BY MR. ALLSHOUSE: 

Q Sixty-two marked, “For rent”; one marked, “Pay¬ 
ment on note”; two marked, “On account”; and the bal¬ 
ance have no designation. 

Among these receipts are seven that are signed by 
Mr. Ashi; two are signed, “On account”; the rest have 
no indication. 

Is there any significance in that? A No significance 
to me: no. Mr. Ashi gave receipts for me; that’s all I 
can tell you. 

Q That wasn’t because Mr. Ashi might have known 
that you purchased this property for Mrs. America, 
was it? A That isn’t true. 

Q There came a time when you transferred this prop¬ 
erty to Mr. Feeney; is that correct? A That is right— 
Mr. Feeney’s son. 

Q Who is Mr. Feeney? A Glen E. Feeney. He is 
engaged in the publishing business at 1301 G, Northwest, 
and he is someone I have known for many years—went 
to law school with him—and I know he makes an invest¬ 
ment now and then. 

Q And Robert G. is his son? A That’s right. 

Q And the property was conveyed to Robert G. 

200 Feeney: is that correct? A At the request of 
Mr. Feeney; that is correct. 

Q Hid he tell yon why he wanted that done? A I 
am not sure that he gave any reason. 

0 Hid his son work in your office? A Never. 

Q Plaintiff’s Exhibit 3, which is the deed, shows that 
the property was conveyed to Mr. Feeney on October 4, 
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1940. At that time was the maintenance action of Mrs. 
America still pending! A I believe it was; I don’t 
think that was finally settled until April of 1941. 

Q Isn’t it a fact that in that action the husband re¬ 
quested an accounting of the respective interests of the 
parties in that property! A The record will show that. 
The only issue in the case was whether or not there had 
been five years’ voluntary separation without cohabita¬ 
tion. 

Q The property was reconveyed by Feeney to Mrs. 
Sheehan on the 28th day of July, 1942; is that correct! 
A I presume so, because I got my check from the 
Georgetown Hospital case a few days before that, a week 
before. 

Q At that time, what was the status of this main¬ 
tenance action which you had filed for Mrs. Amer- 
201 ica! A I believe that had been disposed of in 
April, 1941, if my memory serves me right. The 
record will show—some 16 months before. 

Q When did Mr. Feeney tell you that he needed an 
increase in the rent! A Shortly before that lease was 
prepared. 

Q How long was that, after he had the property! A 
I wouldn’t be sure. The dates show for themselves. 

Q Isn’t it a fact that the property was conveyed to 
Feeney on October 4, 1940, and the lease was drawn 
March, 1941! A I wouldn’t be surprised if that is the 
fact. I neglect doing a lot of things around the office. 
I might have put the important things first 

Q Will you tell me what precipitated Mr. Feeney’s 
request for a lease at the time! A Yes. He came in 
the office; he wanted to know if the property was carry¬ 
ing itself, and I told him No. He says, “Well, increase 
it so that it will carry itself.” 

Q And you decided the increase—was that your de¬ 
cision! A Yes. I figured the taxes were about $3 a 
month, and maybe the insurance would not be too much, 
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and I didn’t think he would squawk on that, if I made 
it $32. 

Q On March 1, 1941, you were still the attorney 

202 for Mrs. America, were you not? A Yes. 

Q And for whom did you prepare this lease? A 
For Mr. Feeney and Mrs. America. 

Q Did Mrs. America request the lease? A No; she 
didn’t request it, but she knew all about it; she knew 
that Mr. Feeney had the property and felt that way. 

Q At whose request, did you prepare the lease? A I 
prepared it at the request of Mr. Feeney. 

Q Were you Mr. Feeney’s attorney? A I received 
no compensation from him. I was agent for the purpose 
of collecting the rent, I guess you would call it, or attor¬ 
ney, or anything you want to call it—attorney-in-fact. 

Q In your previous testimony, didn’t you say you 
were the agent of Mr. Feeney, and not the attorney? A 
You can call it whatever you want. 

Q Didn’t you so testify? 

THE COURT: I don’t think it makes much differ¬ 
ence. He acted for Mr. Feeney in preparing the lease, 
of course. 

MR. ALLSHOUSE: If Your Honor please, I think he 
had an adverse interest in this situation. 

THE COURT: I understand, but I say, it makes no 
difference whether you use the word * * agent” or “attor¬ 
ney”. 

203 THE WITNESS: I know Mrs. America was 
very happy over the terms of the lease, very well- 

satisfied that Mr. Feeney— 

THE COURT: (Interposing) There is no question 
before us. 

BY MR. ALLSHOUSE: 

Q Would you tell me the circumstances under which 
you repurchased the property" from Mr. Feeney? A 
Yes. He read in the paper and knew I had this George¬ 
town Hospital case, and he read in the paper that I was 
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paid-off $22,700, and he thought I had all the money in 
the world; and he told me he had a big deal on to buy 
OUR ARMY magazine, and that he had to scrape the 
barrel for cash, and it was a big opportunity for him, 
and that sort of thing. 

Q What was your fee in the Georgetown case? A It 
was one-third of $22,705. 

THE COURT: I don’t think you should go into that. 

MR. ALLSHOUSE: Very well. 

BY MR. ALLSHOUSE: 

Q Did you pay-off the trust at that time on the 
property? A I think the record will show that. 

THE COURT: Well, did you or didn’t you? 

THE WITNESS: I don’t really recall, Your Honor. 

BY MR. ALLSHOUSE: 

204 Q Did Mrs. America ever ask you how much 
was due on the property? A How much was due? 

Q Yes. A And you mean due from whom—how 
much I owed the Building & Loan Association, or how 
much I put into the property? 

Q Did she ever ask you how much she owed you? A 
I think, Mr. Allshouse, one time she said she would like 
to find out what could be done. 

Q What did you understand she meant by that? A 
I understood that she would like to repurchase the 
property, if it were possible. 

Q When was that? A I couldn’t tell you. I think 
that was shortly before I wrote the Building & Loan, I 
imagine that was. 

Q Is that when you prepared this letter which is 
Plaintiff’s Exhibit 7? A I would say it was along 
about that time. 

THE COURT: What is the date of that letter? 

THE WITNESS: May 27,1944. 

BY MR. ALLSHOUSE: 

Q This letter says, in paragraph 3: 
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“I desire to put this loan in a current status with in¬ 
terest at five per cent per annum with a view 
205 of possibly deeding the property to Mrs. Frances 
America at an early date, and I would like this loan 
in such shape that it will be easy for her to carry.’’ 

Just how far had negotiations gone with respect to 
that? A She had asked me what the chances w^ere of— 
substantially what the chances were of her repurchasing 
the property? And I said, “Well, what are you going 
to use for money?” And she said she didn’t have any. 
And I said, “Well, I will see what can be done, and com¬ 
municate with you further.” 

And she said that she would try to save up some 
money, or words to that effect. 

THE COURT: Mr. Sheehan, I observe that this let¬ 
ter, Plaintiff’s Exhibit 6, contains the statement: 

“In order that she may know the exact status of pay¬ 
ments, will you kindly furnish the following informa¬ 
tion.” 

If you were the owner of the property, why w^ere you 
making this inquiry in her behalf? A If I made any 
kind of a deal with her I wanted to know the exact 
status of the property; the unpaid balance, and terms, 
and all about it, because you usually incorporate those 
things in the contract. 

THE COURT: Let’s see, this letter is dated January 
26,1940; that was before the foreclosure. 

205-A MR. ALLSHOUSE: 1944, isn’t it? 

THE COURT: 1940. 

MR. BOYD: No, it is 1944. 

THE COURT: Mr. Clerk, show this to the witness. 

MR. BOYD: I think Mr. Allshouse handed you the 
wrong letter, if Your Honor please. 

THE COURT: Well, the letter of 1944, plaintiff’s 
Exhibit 7, makes no reference to Mrs. America. 

MR. ALLSHOUSE: Yes, in the third paragraph, Your 
Honor. 
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THE COURT: (Reading) “I desire to put this loan 
in a current status, with interest at 5% per annum, with 
the view of possibly deeding the property to Mrs. Frances 
America, at an early date. . . 

You may proceed. 

BY MR. ALLSHOUSE: 

Q Since you acquired title to this property have you 
put any repairs on it? A No. 

THE COURT: I think that is immaterial. That 
would he a matter of accounting, if we ever reach that 
stage. 

MR. ALLSHOUSE: If Your Honor please, the pur¬ 
pose of this is to show an attitude that is inconsistent 
with ownership. It is natural that an owner of prop 
ertv would keep it in repair. This property has 
205-B been ten years—it is almost twelve years— 

THE COURT: Doesn’t the lease provide that 
the tenant shall keep the property in repair? 

MR. ALLSHOUSE: That lease has expired. 

THE COURT: Well, I am going to exclude that as 
immaterial. I think it is too remote. 

We must have some reasonable limits to cross-examina¬ 
tion or we would never get through. 

I know lots of property owners who neglect their 
property and don’t repair it—I think to their own loss. 

MR. ALLSHOUSE: If Your Honor please, I think 
it has some weight; it may be conclusive. 

THE COURT: The weight is too infinitesimal; I am 
excluding this. 

MR. ALLSHOUSE: The property is presently in the 
name of your wife, is that correct? 

THE WITNESS: Lucille M. Sheehan: it is her prop- 
ertv; T gave it to her as a gift. 

BY MR. ALLSHOUSE: 

Q She paid no consideration for the property? A 
She paid none whatever. 
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may be that I had that in mind, and was trying to 

209 check up on the bank account for these note pay¬ 
ments. 

Q Was there any record, notebook, or anything of that 
nature, in Mr. Sheehan’s office, that you ever saw, that 
indicated Mrs. America was indebted to Mr. Sheehan for 
anything other than rent on this house? A No, sir. 

Q Do you recall, without looking at those receipts, 
roughly, how many occasions Mrs. America came in to 
pay rent, while you were there? 

THE COURT: Mr. Boyd, the receipts speak *for 
themselves, and I presume that each receipt represents 
an occasion on which Mrs. America came in. 

MR. BOYD: Without taking the time of counting 
them, I wanted the Court to know how many opportuni¬ 
ties Miss Jarvis had to see her. 

THE COURT: There are over 100 receipts there, I 
believe Mr. Allshouse stated. 

BY MR. BOYD: 

Q Did Mrs. America, on any occasion that she came 
in and paid rent to you, when you saw her, make any 
protest that Mr. Sheehan would not talk to her or discuss 
the condition of the property with her? A No; she did 
not. She never said anything to me about such a 
matter. 

Q Did she ever ask that you make an appoint- 

210 ment for her to see Mr. Sheehan to discuss this 
property? A Definitely not. 

Q Did Mr. Sheehan ever give you instructions that 
he would not see her or discuss the matter with her? 

THE COURT: There is no contention on the part of 
the plaintiff that Mr. Sheehan refused to see Mrs. 
America or to discuss the matter. 

She testified that when she asked him, he said, ‘‘Well, 
I haven’t got the figures now; I am too busy,”—and 
so on. She didn’t testify that he refused to see her. 
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BY MR. BOYD: 

Q Did Mrs. America, on occasions when you dealt with 
her, ever make any inquiry as to the balance that was 
due? A No; she didn’t. 

Q On occasions when Mrs. America came in to make 
these rent payments, or on any other occasion when she 
came into the office, did she ever ask to see Mr. Sheehan? 
A To my recollection, it is my recollection, she never 
asked to see him. Oftentimes he came through the office 
and she would see him and speak to him, and that’s all. 

Q You mean just pass the time of day? A Yes; 
that’s all. 

MR. BOYD: You may examine. 

211 MR. ALLSHOUSE: No questions. 

(Witness excused.) 

MR. BOYD: Call Mr. Feeney, please. 

I might say, I have Mr. Feeney here, and he is avail¬ 
able to testify. it is simply cororborative of what 
Your Honor has heard. I w’ould be delighted to put him 
on, if Your Honor desires. I don’t w^ant to trespass on 
the time of the Court. 

THE COURT: Of course, counsel must make his 
own decision as to what witnesses to call. However, I 
don’t vrant time consumed unnecessarily. 

What w’ould his testimony be? 

MR. BOYD: It would be that he bought the property 
in good faith; that there w’as never any suggestion to 
him that Mrs. America had any interest in it whatsoever. 

THE COURT: How’ is that an issue here? 

The title is back in the Sheehans now; so, whether 
Feenev had notice of Mrs. America’s claim is immaterial. 
If Feeney still had the title, that would be a material 
issue. 

MR. BOYD: I thought the implication was attempted 
to be drawn by Mr. Allshouse that there was something 
sinister about this conveyance to Mr. Feeney, and the 
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circumstances under which it came about to Mrs. Sheehan. 
THE COURT: Well, I think that issue would 

212 be important if Feeney still had the record title 
to the property, but now the record title to the 

property is back in the Sheehan family, so it doesn’t 
seem to me that it makes any difference, for the purpose 
of this lawsuit, whether the title ever was out of the 
Sheehan family. 

MR. BOYD: Very well. We rest, if the Court please. 
THE COURT: We will take our mid-morning recess. 
(Thereupon a short recess "was taken, after which the 
following occurred:) 

MR. BOYD: I think I should formally offer in evi¬ 
dence those portions of the plaintiff’s deposition which 
I read to her during the course of the cross-examination; 
and with that, we rest. 

THE COURT: It may be admitted. 

Is there any rebuttal? 

MR. ALLSHOUSE: I have one witness, Your Honor. 

Evidence, in Rebutted, on Behalf of the Plaintiff 

MR. ALLSHOUSE: Will you call Mrs. Thelma Mil- 
ler. 

Thereupon, 

Thelma Miller, 

was called as a witness by and on behalf of the plaintiff, 
in rebuttal, and being first duly sworn, was examined and 
testified as follows: 

213 BY MR. ALLSHOUSE: 

Q Your name is Mrs. Thelma Miller? A Yes. 
Q And you are the daughter of the plaintiff in this 
case? A That’s right. 

THE COURT: I want the witness’ full name for the 
record. 

THE WITNESS: Thelma Rose Miller. 
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BY MR. ALLSHOUSE: 

Q Where do you live? A 6361 Ridge Road. 

Q Directing your attention to 1940, were you present 
at a foreclosure sale of your mother’s property at 1319 
45th Place, Southeast? A Yes; I was. 

Q Who also was there? A My mother and my sis¬ 
ter, and the baby, and Mrs. Sheehan. 

Q Did you hear Mr. Sheehan talk to your mother on 
the day of the sale? A Yes; he talked to my mother 
and myself, both. 

THE COURT: Suppose you speak louder and more 
distinctly, would you? A (Continuing) He talked 
214 to both my mother and myself, the day of the 
foreclosure. 

THE COURT: I am sorry, I didn’t understand your 
answer. 

The question was, did you hear Mr. Sheehan say any¬ 
thing? 

THE WITNESS: I said Yes; he talked to my mother 
and myself. 

BY MR, ALLSHOUSE: 

Q What did he say? 

MR. BOYD: If the Court please, I don’t understand 
why this was not brought out in-chief. 

THE COURT: Yes; I don’t think this is proper re¬ 
buttal. This should have been a part of your direct case. 

MR. ALLSHOUSE: If Your Honor please, Mr. Shee¬ 
han denied that this incident occurred, and I think it is 
proper. 

THE COURT: No. Mrs. America testified to the in¬ 
cident as part of the case-in-chief. If there were any 
corroborating witnesses, the proper thing was to have 
put the corroborating witnesses on then. 

Then the defendant took the stand and denied the 
plaintiff’s testimony. 

Now, corroboration of the plaintiff is not rebuttal. 
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Now, if you were to ask the Court for leave to reopen 
your case-in-chief, for the purpose of putting on 

215 this witness, I will consider the application, which 
would mean, of course, that the defendant would 

also have to have the privilege of reopening his case. 
MR. ALLSHOUSE: I make that motion. 

MR. BOYD: I have no objection. 

THE COURT: I will grant it. But I want to impress 
on counsel, generally,—many members of the bar overlook 
this,—that redirect must be confined to what is brought 
out on cross. Rebuttal must be in answrer to new matter 
that is brought out in the defendant’s case, and must not 
be used to coroborate the plaintiff’s case-in-chief. 

However, I don’t wrant to be technical; I w’ant to give 
both parties an opportunity to present their case. I will 
let you reopen your case for the purpose of taking this 
witness’ testimony. 

MR. ALLSHOUSE: I think there is a question. What 
did Mr. Sheehan say in your presence? 

THE WITNESS: Well, he asked my mother and I to 
go out on the porch and look pitiful, so he could go down 
and talk to the people, and he w^ould ask them not to bid 
on the house; and he wmuld get things all straightened up, 
so w’e could have it back. 

BY MR. ALLSHOUSE: 

Q Did he say he was going to buy the house? A He 
said he wmuld buy it in for her, and get things all 

216 straightened out for her, and then she could get it 
back. 

Q Were you living writh your mother at that time? 
A Yes. 

MR. ALLSHOUSE: That is all. 

Cross Examination 
BY MR. BOYD: 

Q Mrs. Miller, were you informed that this case was 
to start day before yesterday? A Yes. 
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Q Were you asked to come down and testify? A I 
was asked to stand by; I was waiting to be called as a 
witness. 

Q Did you discuss what the probable testimony would 
be, with Mr. Allshouse or "with your mother, within the 
last week? A I haven’t seen them; I was just standing 
by the telephone. He said he would call me if he needed 
me. 

Q Have you discussed your testimony recently? A 
No; I haven’t. My mother has made a few remarks, but 
I haven’t actually seen her until this morning. 

Q Within the last two months, have you had occasion 
to discuss this case either with Mr. Allshouse or with 
your mother? A No; I don’t believe I talked 

217 about it. We knew it was coming up, it was going 
to come up. 

Q Has there ever been a time when you have dis¬ 
cussed this case either with Mr. Allshouse or with your 
mother? A I don’t know about Mr. Allshouse, because T 
hardly see him, except at church; but no doubt mom and 
I have mentioned things. 

Q Have you discussed the things you have just testi¬ 
fied to? A No. 

Q You never talked to Mr. Allshouse or disclosed to 
Mr. Allshouse that you overheard this conversation that 
you just testified to ? A Yes; I told him. 

Q When did you tell him that? A I don’t know 
whether it was the first day of the trial, or before; T 
don’t know. I don’t remember exactly when I told him. 

Q You mean within the last two days, then? A I 
don’t remember, to tell you the truth. 

Q You mean it may have been three days? It has 
been this week, hasn’t it? A I imagine so. 

Q Did you discuss it over the telephone, or did 

218 you meet with him some place? A Truthfully, T 
don’t remember. 
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Q You cannot remember whether this week you dis¬ 
cussed the matter with Mr. Allshouse over the telephone, 
or at his office, or at some other place? 

THE COURT: Mr. Allshouse must have known w T hat 
you were going to tetsifv to, when he called you as a 
witness. 

When did you tell him what you would testify to, or 
did you tell him; or did you tell your mother, instead 
of him? 

THE WITNESS: I think he came over the Sunday 
before this trial started, he and his wife came over to 
see the new baby, and I think I happened to mention it 
then. 

BY MR. BOYD: 

Q You mean last Sunday? A I guess so. 

Q You mean just a matter of four or five days ago? 
A I suppose so. 

Q Did I not ask you earlier, if you had discussed the 
matter with Mr. Allshouse in the last few days, or in the 
last few months, or few weeks, and did I not clearly un¬ 
derstand you to say you had not? A I hadn’t specially 
gone into big detail about it. I might have mentioned 
just what I told you. 

Q Bv the way, vou have a sister Gladys, do vou 
219 not? A Yes. 

Q She is employed at the Bureau of Engraving? 
A That’s right. 

Q So far as you know, she is in good health, and 
working? A That’s right. 

Q And she lives nearby, does she? A She lives in 
District Heights. 

THE COURT: Was she present at the auction sale? 

THE WITNESS: Yes, sir. 

THE COURT: Did she hear this conversation? 

THE WITNESS: I can’t truthfully remember wheth¬ 
er she was in the room with mom and I when Mr. Sheehan 
was talking to us, or not; I couldn’t say that. 
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BY ME. BOYD: 

Q Did you go to the Building & Loan Association with 
your mother and Mr. Sheehan! A No; I did not. 

Q So that, if one of your sisters, or if one of Mrs. 
America’s daughters, did go to the Building & Loan As¬ 
sociation with Mr. Sheehan, it was not you! A That’s 
right. 

Q Do you know whether any effort has been made to 
interview your sister Gladys about this case! Was she 
present at your home last Sunday when this mat- 

220 ter— A (Interposing) No. 

Q —with respect to this conversation that you 
have testified to, do you remember the words, the exact 
words, that were used! A What I w r as just saying 
about Mr. Sheehan talking to my mother and I! 

Q Yes. A Yes. He asked us to go out on the porch 
and look pitiful. 

Q Do you remember the exact words! A He said 
he would go right down in front and talk to the people, 
and ask them not to bid; and he would buy it in, and get 
things settled, and so he could get it back to mom. 

Q You remember the exact words! A It was quite 
an embarrassing situation. 

Q And you have no difficulty in remembering the 
w^ords that w r ere used by him! A That’s right. 

THE COURT: You say you have no difficulty in re¬ 
membering the exact words! 

THE WITNESS: Those stuck in my mind, because to 
me it was a most embarrassing situation. 

BY MR. BOYD: 

Q Do you recall how T long ago this event was? 

221 A March, 1940. 

Q You realize that will be twelve years this 
coming March! A That’s right. 

Q When Mr. Sheehan said, as I understood you to 
quote him—and I must confess, I do not even remember 
the exact words you used within the last two or three 
minutes—but w T hen he said, in effect, that he would buy 
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the property in, and put it in shape to turn back to your 
mother, was there any discussion about where your mother 
was going to get the money to repay Mr. Sheehan? A I 
can’t see where that makes any difference. 

Q Apart from whether you see it, was that discussed? 
A Not to my knowledge; no. Not between mom and 
Mr. Sheehan. 

Q Do you have a vivid recollection of the conversation 
that took place? A I didn’t stand right there, listening 
to him. He went out front, talking to the people. 

Q I thought this embarrassing situation w’as such that 
it imprinted itself indelibly on your mind? A It did. 

Q He told you what he was going to do, when Mr. 
Sheehan, as you said, indicated he would buy it in and 
put it in shape to give back to vour mother. Was 
222 there any discussion between your mother and Mr. 

Sheehan as to where she was going to get the 
funds with which to repay Mr. Sheehan for the invest¬ 
ment he was making in the property? A Not at that 
time, not to my knowledge. 

Q Was it ever discussed at any time, to your knowl¬ 
edge? A Certainly; later on, she talked to him. 

Q To your knowledge? A Yes. I have been at the 
office with her to make payments to him. 

Q And did your mother ever talk to Mr. Sheehan and 
discuss where she was going to get the money to repay 
him? A Yes. She told him, several people who wanted 
to help her. 

Q She told Mr. Sheehan that? A My husband and 
his father wanted to help her. 

Q Who were the people that your mother mentioned 
in these conversations that you talk about? A She told 
him about my husband wanting to help her, and his 
father. 

Q But none of those conversations took place, that 
is, to your knowledge; no discussion was made as to 
where these funds were going to come from, until after 
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the sale had taken place; is that correct? A That is 
right. 

223 Q And, some time after the sale had taken 
place, your mother did wish to get the property 

back, didn’t she? A She expected to; that’s right. 

Q At the time of the sale, at the time of the fore¬ 
closure, to your knowledge, did your mother have any 
funds whatsoever? A No. 

Q She was not employed? A No. She was getting 
alimonv. 

Q You were then living with your mother? A That’s 
right. 

Q The alimony she was getting was $50 or $60 a 
month? A Yes. 

Q And you were living with your mother, suffering 
then from an arrested case of tuberculosis, were you not? 
A That is right. 

Q And you were employed about one hour a day? 
A One or two. 

Q Still under treatment, weren’t you? A That’s 
right. 

Q In the hands of public authorities? A That’s right. 
THE COURT: I don’t think it is necessary to go 
into these details. 

BY MR. BOYD: 

224 Q How many years after the sale was it that 
this discussion took place in Mr. Sheehan’s office, 

that you mentioned? A What do you mean—helping her 
get it back, you mean? 

Q You said your mother on several occasions had dis¬ 
cussions with Mr. Sheehan, in Mr. Sheehan’s office, indi¬ 
cating the identity of people who would help her. I want 
to know when those discussions took place, to your knowl¬ 
edge? A In 1944, that’s when my husband first offered 
to help her get it financed, in 1944. 

Q In 1944, you say, he first offered? A I remember 
he definitely had the money to help her, then. 
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Q Prior to 1944, he did not have the money to help 
her? A I can’t remember exactly, in dates. 

Q But it was about four years after the sale that your 
husband was in position to help, and then you and your 
mother went to Mr. Sheehan’s office and indicated a 
desire to get the property back? A In 1944. He ac¬ 
tually had the money to help her, before that. As soon 
as this thing was auctioned-off, he offered to help her 
get it financed, and his father— 

225 Q (Interposing) Offered whom? A As soon 
as he could get it settled, help her get it put back 
in her name. 

Q Your husband is still living? A Yes. 

Q And you are living writh him? A Y’es. 

Q And you live in the suburbs, do you not? A Yes. 

Q At the time of this sale, you were not sixteen years 
old, were you? A No; I was about twenty. 

Q You were within a few months of being twenty-one, 
were you not, because you were marired within a few 
months after the sale? A That’s right; in October. 

• • • • 

248 THE COURT: As far as the affidavit is con¬ 
cerned, we do know, as a matter of common knowl¬ 
edge, that clients often don’t read drafts of affidavits 
carefully when they are prepared by their own lawyers; 
even businessmen don’t. 

• # • • 

Plaintiff's Exhibit 5 

STATEMENT OF TRUSTEES’ SALE, by auction 
March 8, 1940 of Lots 111, 112 and 113, Square 5365 
(No. 1319 45th. Place, S. E.), for default in payments 
under Deed of Trust, dated August 30, 1927, recorded 
September 3, 1927 in Liber No. 5989, folio 145, made by 
William C. America and Frances W. America, tenants by 
the entirety, to secure American Building Association. 
Raymond J. Vierbuchen and George M. Emmerich, Trus¬ 
tees. 
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Filed Apr 4 1952 Harry M. Hull, Clerk 

Amount due American Building Asso¬ 
ciation, . $3,132.89 

Taxes: Sale 1940 for year 1939,. 46.80 

For year 1940,. 41.39 

Special Improvement, side¬ 
walk . 63.26 

Curb Tax pending,. 280.00 

Advertising Sale in “Star”; postals 

and tax certificate,. 47.95 

Auctioneer’s Fee (1% on Sale price), 34.10 
Trustees’ Commission (5% on Sale 

price), . 170.50 

Wash. Gas Light Co. (amt. due on 
Range and Water Heater),. 37.88 

$3,854.77 

Sole to Emmett L. Sheehan 

(highest bidder), . $3,410.00 

Credit proportion 1940 
taxes charged,. 8.07 3,418.07 

Deficit due from makers of Deed of 

Trust . $ 436.70 

ACTUAL DISBURSEMENTS: 

Sale price, $3,410., plus al¬ 
lowance for taxes,. $8.07 $3,418.07 

Taxes paid as above stated,. $ 431.45 

Advertising “Star”: postals and tax certificate, 47.95 

Auctioneer’s Fee (nominal),. 15.00 

Trustees’ Commission (nominal),. 20.00 

Washington Gas Light Co., Range and Heater, 37.88 
American Building Association,. 2,865.79 

$3,418.07 $3,418.07 

The above statement is true and correct: 

/s/ Raymond J. Vierbuchen 

/s/ George M. Emmerich 
Trustees. 
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$267.10 

239.52 


Loss on Sale 
Recovery of Taxes 


$ 27.58 

Filed Mar 21 1952 Harry M. Hull, Clerk 
Deft. Exh. No. 3 
THIS LEASE 

Made bv and between Frances America lessee and Glenn 
E. Feeney and Robert G. Feeney lessors 

WITNESSETH, That the lessor does hereby let and 
demise to the lessee, the following described premises: 
1319 45th Place, S.E., (Lot 112 square 5365 only) for the 
term of Six months commencing on the first day of 
March 1941, and ending on the 31st day of August 1941, 
for the sum of $192.00 for the six months period, payable 
in monthly installments of Thirty-two Dollars, in ad¬ 
vance, the first payment to be made on the first day 
of March 1941, and a like sum on the first day of each 
and every month thereafter. 

• • • « 

AND IT IS FURTHER PROVIDED, That if, under 
the provisions of this lease, a seven days’ summons shall 
be served, and a compromise or settlement shall be made 
thereupon, it shall not constitute a waiver of any cove¬ 
nant herein contained. And the said lessee.... hereby 
agree.... to deliver the premises in the same order in 
which they were received, usual wear and tear, fire and 
storm excepted, and it is also hereby agreed that no 
waiver of one breach of any covenant herein contained 
shall be construed to waive or in any manner affect the 
covenants of this Lease. 
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Special provisions: Lessee agrees to keep property in 
repair; also in the event of a bona fide sale, to vacate the 
premises on thirty days notice, and that this lease will be 
shortened to such extent if and when a bona fide sale is 
made; that if tenacy extends for longer than six months, 
it shall be by the month, all other terms and conditions 
to be the same. 

IN TESTIMONY WHEREOF, The said parties have 
hereunto signed their names and affixed their seals, this 
1st day of March A. D. 1941. 

/s/ Frances W. America [Seal] 
/s/ Robert G. Feeney [Seal] 
/s/ G. E. Feeney [Seal] 

Witnessed by 


• * • • 

Filed Mar 21 1952 Harry M. Hull, Clerk 
Defendants' Exhibit No. 4 

Washington Feb. 26, 1940 

Mr. Sheehan, 

Please, I have been trying to solve a mystery and fail¬ 
ing would surely appreciate any light you could throw 
on the subject while I was dressing a man came to the 
door, Thelma answered, he told her he was a real estate 
man checking up on the property, asked her all sorts of 
questions even came in to see my stove, simply said 
thank you and left. No explanation at all. I didn’t get 
there quick enough to get any information, but his tag 
#4007 and I didn’t know where to find out whose they 
were, if it was some one from the Building & Loan 
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don’t you think he would have politeness to explain? 
and I couldn’t see why anyother real estate man would 
have any right to snoop around, do you think the pay¬ 
ments on the house could be in arrears? 

/s/ Frances America 

1319 45 Place S. E. 

City 
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COUNTER-STATEMENT OF QUESTIONS 
PRESENTED 

1. Are the questions put by appellant relevant to the 
facts of this case? 

2. Where an attorney is approached with a plea for 
help by a former client whose dwelling is about to be 
subjected to a foreclosure sale precipitated by an es¬ 
tranged husband who owns same with her as tenant by 
the entirety; and where client is in ill health, unemployed 
and unemployable, without funds or credit and without 
friends from whom she may secure same, may such 
attorney purchase said dwelling for his own account at 
the foreclosure sale in order to prevent same from fall¬ 
ing into unfriendly hands, after doing everything in his 
power to delay or prevent such foreclosure and after 
commencing an action for maintenance on behalf of said 
client? 

3. Where such purchase was made by the attorney at 
considerable personal sacrifice and the client has for some 
twelve years been the recipient of a generous rental ar¬ 
rangement, and has approved and ratified the purchase 
by the attorney time and time again, should said attor¬ 
ney be held a perpetual constructive trustee of the prop¬ 
erty for the client’s benefit when as a result of market 
conditions, the property takes on an inflated value? 

4. Are the findings of the trial court clearly erron¬ 
eous? 
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2. Mr. Sheehan did not represent to prospective 

bidders at the sale, or anyone else, that he was 
purchasing for appellant’s account or that he 
would reconvey to her. 19 

3. Mr. Sheehan acted properly and in good faith 

throughout. 21 

4. Mr. Sheehan’s purchase was not in law or in 

fact hostile to the interest of appellant. 24 

Conclusion . 27 























ii INDEX (Continued) 

Table of Cases 

PAGE 

Allen v. Gillette, 127 U. S. 5S9, 8 S. Ct. 1331; 32 L. 

Ed. 271 . 26 

Baker v. Schofield, 243 U. S. 114, 37 S. Ct. 333, 61 L. 

Ed. 626 . 24 

Hammer v. Gordon, 50 App. D. C. 34, 267 Fed. 336. 26 

Jachson v. Smith, 254 U. S. 5S6, 41 S. Ct. 200, 65 L. 

Ed. 41S reversing 4S App. D. C. 565 . 24 

Laughlm v. Mitchell, 121 U. S. 411, 7 S. Ct. 923, 30 

L. Ed. 987 .18, 26 

Levis v. Kenqla, S App. D. C. 230; 169 U. S. 234, 18 

S. Ct. 309, 42 L. Ed. 72S.18, 26 

Magruder v. Drury, 235 II. S. 106, 35 S. Ct. 77, 59 

L. Ed. 151, affirming in part and reversing in part 

37 App. D. C. 519. 25 

Marsh v. Whitmore , 21 Wall 17S, 22 L. Ed. 4S2.25, 26 

Michoud v. Girod, 4 How. 503, 11 L. Ed. 1076 . 24 

Pacific Railroad v. Ketchum, 101 TJ. S. 289, 24 L. Ed. 

347 . 26 

Ragan v. Campbell, 2 Mackey (13 D. C.) 2S. 19 

Restatement of Restitution■, Section 181 . 19 

Robertson, v. Chapman, 152 IT. S. 673, 14 S. Ct. 741, 

38 L. Ed. 592 . 24 

Starkweather v. Jevner, 27 App. D. C. 348; affirmed, 

216 H. S. 524, 30 S. Ct. 382, 54 L. Ed. 602 . 26 
















In The 


Inttrt) States (Court of Appeals 

Foe the District of Columbia Circuit 


No. 11,385 


Frances W. America, Appellant 


v. 


Emmett L. Sheehan and Lucille M. Sheehan, Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 

On July 12, 1950, appellant filed an action seeking to 
impress a trust upon real estate purchased by appellee, 
Emmett Leo Sheehan, at a foreclosure sale held March 8, 
1940. At the commencement of the action, record title 








2 


to the property was in the name of his wife, appellee, 
Lucille M. Sheehan. 

The complaint charged that at the time of the pur¬ 
chase, appellee, Emmett Leo Sheehan, an attorney at law, 
was acting for appellant in pending litigation involving 
this property, which was then owned by appellant and 
her husband as tenants by the entirety; that said ap¬ 
pellee had agreed with appellant to purchase the property 
at the foreclosure sale for her account and to reconvey it 
to her upon repayment to him of the purchase price; that 
appellee, Emmett Leo Sheehan, had obtained the property 
at a price substantially below the market value because 
he induced prospective bidders to refrain from bidding 
by making known to them this alleged agreement with 
appellant. Appellant further asserted in her complaint 
that although she repaid appellee in full for the property 
by making monthly payments to him, that he refused to 
reconvey it to her and has refused to render an account¬ 
ing with respect to such property. Finally, appellant al¬ 
leges that appellees deny she has any rights in the prop¬ 
erty. (2A-4A) 

Appellees answers set forth in detail the following 
facts: The foreclosure sale resulted when appellant’s 
estranged husband ceased making trust payments on the 
property after losing his divorce case against appellant. 
Appellee, Emmett Leo Sheehan, who had represented ap¬ 
pellant in this case, was informed by her of the impend¬ 
ing sale within a week of its scheduled date. He sought 
to have the sale postponed, but without success. He also 
instituted a maintenance action for appellant, setting 
forth the imminent foreclosure and the necessity of ap- - 
pellant’s having a place to live. He told her a few days 
before the sale that out of consideration for her circum¬ 
stances and to avoid her eviction by some purchaser 
unconcerned for her welfare, he would, if possible, at- 
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tempt to raise sufficient funds to purchase the property 
for himself at the sale. He was able to do so, purchas¬ 
ing the property for his own account and with his own 
funds. Appellees denied that the property was involved 
in litigation, denied any agreement to purchase for ap¬ 
pellant’s account or to reconvey to her, and denied so 
representing to prospective bidders at the sale. Appellees 
denied that appellant had any right in the property, but 
asserted she was a tenant of appellee, Lucille M. Shee¬ 
han. Separate defenses of laches and estoppel were also 
pleaded. (5A-13A). 

Trial was had on the issues joined before the Honor¬ 
able Alexander Holtzoff, District Judge, December 19 and 
20, 1951. 

Background of Foreclosure. 

Appellant first employed appellee, Emmett Leo Shee¬ 
han, to defend her in a divorce action brought by her 
husband in 1937 (28A). At that time, appellant resided 
with a son and daughter in a small bungalow in South¬ 
east Washington owned by her husband and her as ten¬ 
ants by the entirety (29A, 33A, 101 A, 127A). There was 
a trust on the property held by the American Building 
Association on which appellant’s husband made monthly 
payments (29A). At this time also, appellant was re¬ 
ceiving $60 per month maintenance (33A). 

In November of 1939, the divorce action was heard and 
a finding dismissing the husband’s complaint was made 
and entered. The final order was entered in January, 
1940 (28A, 102A). 

After the finding in November, 1939, appellant’s hus¬ 
band ceased making any further trust payments. As a 
consequence, the bungalow in which appellant lived was 
offered for sale at public auction, March 8, 1940 (29A, 
36A, 105 A, 122A). 
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Appellant learned of the impending foreclosure sale 
within a week or less of the date it was scheduled to take 
place (29A, 36A, 100A). She was unemployed and un¬ 
employable by reason of severe arthritis. She had no 
money. (27A, 33A, 39A, 41A, 42A, 101A, 102A). She 
came to Mr. Sheehan and informed him of the fore¬ 
closure. She said she had no one in the world to turn to 
for help, that he knew her situation. (102A). Mr. Shee¬ 
han told her that he was in a tough spot himself finan¬ 
cially, but that he would see what he could do. (103A). 

Appellant admitted being informed of Mr. Sheehan’s 
financial position (49A) but denied that other help was 
unavailable to her. She stated that “any number of per¬ 
sons” would have lent her money. (39A). However, she 
made no effort to borrow money from them before the 
sale. (39A, 40A, 41A). Appellant testified that a real 
estate broker came to her door and told her he came to 
see if he could be of any assistance in helping her keep 
the property. It was from this source that she first 
learned of, or suspicioned that there would be, a fore¬ 
closure. The broker visited with her for quite awhile 
and gave her his card. (29A-30A, 36A-37A, 69A). An 
admitted contemporaneous letter (Def. Ex. No. 4, 157A- 
158A) in appellant’s own handwriting addressed to Mr. 
Sheehan related that the real estate man had called and 
asked questions of her daughter about the property, offer¬ 
ing no explanation of his visit. Appellant was dressing 
at the time and could not get to the door quick enough 
to get any other information except the man’s auto tag 
number. (69A-72A). 

Efforts to Prevent Foreclosure. 

As a result of appellant’s visit to Mr. Sheehan’s office, 
Mr. Sheehan went to the building association and re¬ 
quested that the sale be postponed (30A, 37A, 103A). He 
was told that the matter would be taken up and they 
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would let him know. Within a couple days of the sale he 
was told that the account was in such shape that the sale 
would not be postponed. (103A, 118A, 119A). He com¬ 
municated this information to appellant. He testified 
that from his conversation appellant might have in¬ 
ferred that if it were possible for him to make some 
arrangement to bid on the property, that he would buy 
it for himself, on his own credit, as a temporary expe¬ 
dient. This possibility was not mentioned directly, how¬ 
ever, (126A). 

Appellant testified that she and her daughter, Gladys, 
•went to the building association with Mr. Sheehan. When 
asked about postponing the sale, the man there “said 
that he could and would, but he advised me to have 
someone buy it in for me and that would automatically 
put Mr. America’s name off the property, and not have 
any more trouble.” Mr. Sheehan said in response to this 
suggestion, “he was going to attend to everything; he 
would take care of it.” Appellant remembered the exact 
words employed at this conference. (30A, 31 A, 37A-39A). 
Mr. Sheehan denied that anyone went with him to the 
building association. (118A). Appellant’s daughter, 
Gladys, was not called as a witness, although the Court 
and counsel inquired about her whereabouts, and were 
informed that she was working in the District of Colum¬ 
bia at the time of trial. (37A, 102A). 

Conversations Prior to Sale. 

Appellant testified that after this meeting, Mr. Sheehan 
told her he would borrow^ money on his property and buy 
the house in for her; that he would hold the property in 
his wife’s name until he was paid back in full. (3 1 A, 
34A). There "was no limit to the amount of time or mode 
of payment, nor did appellant have any idea as to what 
amount would have to be repaid. On cross examination, 
appellant admitted that she could recall no conversation 
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with Mr. Sheehan prior to the sale where there was any 
discussion or agreement of any kind about repaying Mr. 
Sheehan. (50A-53A). In her direct examination about 
this agreement, she refers to Mr. Sheehan having already 
purchased the property (34A). Mr. Sheehan denied any 
such agreement (10SA). 

Sometime just prior to the sale, Mr. Sheehan filed a 
maintenance action on appellant’s behalf. The pending 
foreclosure sale was pleaded to show the urgency for 
relief. (120A). 

On the afternoon of the sale, Mr. Sheehan succeeded in 
borrowing $200.00 with which to make a bid (104A). A 
few minutes before the sale, he went into appellant’s 
house and told her that he had raised $200, and that he 
intended to put in a bid and try to buy the property for 
himself. He said he did not know whether he would be 
able to settle for the property, but that at least she 
would have a respite until the date for settlement came. 
(128A-129A). 

Appellant testified that before the sale commenced, Mr. 
Sheehan told her that he was buying the property in for 
her (32A). Appellant’s two daughters were present 
(31 A, 42A). Inquiry about their whereabouts was made 
by counsel and the Court during the course of trial (37A, 
102A). The eldest daughter, Gladys, was not called as a 
witness. The other daughter, Thelma Miller, was called 
when appellant reopened her case in chief after all evi¬ 
dence for both sides had been concluded. (148A). She 
stated that on the day of the sale Mr. Sheehan had told 
her mother “he would buy it in for her, and get things 
all straightened out for her, and then she could get it 
back.” (148A). She recalled the exact words of Mr. 
Sheehan. (151A). Her recollection of more recent events 
and other parts of the conversation was less sure (149A- 
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152A). Mr. Sheehan denied any such conversation. (108A, 
134A). 

Purchase by Mr. Sheehan at Sale. 

At the sale a man from Donohoe and Sons approached 
Mr. Sheehan and inquired about the sale. Some previous 
business dealings were discussed between them and after 
further inquiry, Mr. Sheehan testified: “As I recall, I 
am not sure, but I may have used a little profanity in 
reference to William America (appellant’s husband) 
and I said, ‘Apparently he wants—he stopped the pay¬ 
ments to force this foreclosure after he lost his divorce 
case in November; * * * and he wants to have his wife 
thrown on the street, and if I can stop it, I am going to.’ ” 
(105A, 129A-130A). Mr. Sheehan stated that he did not 
recall talking with anyone else at the sale, although he 
could not be sure after eleven years (131A). Mr. Dono¬ 
hoe died prior to trial. (31A, 89A). 

The deposition of Henry J. Beahm, a witness on be¬ 
half of appellant was read into evidence. (85A-91A). 
He testified that he was prepared to bid “not over 
$5,500 at the most” for the property (88A) but did not 
do so because in his presence Mr. Sheehan told Mr. Don¬ 
ohoe that he was buying the property for Mrs. America. 
(86A, 87A). However, on cross examination, Mr. Beahm 
admitted the substance of Mr. Sheehan’s remark to be 
that if Mr. Sheehan were able to buy the property, Mrs. 
America would not be thrown out of the house. (91A). 

Mr. Beahm testified that there were twenty to twenty- 
five people at the sale (89A). Mr. Sheehan’s recollection 
was that four or five bids were made, the bidding going 
gradually from $3,000 to $3,410. (134A). 

Appellant testified that Mr. Sheehan talked to Mr. 
Ashi, Mr. Beahm, Mr. and Mrs. Owens, and Mr. Donohoe 
at the sale and “everyone out there.” She stated that he 
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asked them not to bid on the property; that they would 
be taking it away from her and her children. She ad¬ 
mitted that she could not hear these conversations, how¬ 
ever, but stated that Mr. Sheehan told her what he had 
said to these people. Appellant further testified that al¬ 
though there were a “bunch” of people at the sale, when 
Mr. Sheehan told them they would be bidding against 
her, they left. (32A, 42A-47A). 

Mrs. Hettie Owens, a witness on behalf of appellant 
said she was present at the sale; that she heard several 
persons talk to her husband at the sale; that among them 
was a man who asked her husband not to bid on the 
property because he was the attorney for Mrs. America 
and he wanted to buy the house as cheaply for her as he 
could. (92A-93A). The deposition of the witness’ hus¬ 
band had been previously taken (94A). He was pres¬ 
ent in the court room during the trial of this case, 
although he was not called as a witness. 

Bernard J. Coyle, Treasurer of the American Building 
Association was called as a witness for appellee. He tes¬ 
tified that he was present at the sale, the association 
having put in a bid. (72A, 75A, 77A). Mr. Coyle was 
not asked about any statements Mr. Sheehan may have 
made at the sale (72A-81A). Mr. Coyle said the prop¬ 
erty was worth $5,500, at private sale but recognized that 
it would not ordinarily bring as much at a forced sale 
(80A). 

Mr. Raymond J. Vierbucken, was called as a witness on 
behalf of appellees. He was a trustee of the deed of trust 
under which the property was foreclosed. (95A, 155A). 
He had no specific recollection of this foreclosure sale, 
although he had the papers pertaining to it in his pos¬ 
session, including the original deed of trust. His practice 
had been to attend all sales where he was a trustee, and 
presumably he attended this one. He stated that at “no 
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sale which I have attended, has there ever been any evi¬ 
dence of suppression of bidding.’ 7 (95A-97A). Mr. 
George Emmerich, the other trustee, is now dead. (97A, 
155A). Mr. Coyle said that Mr. Vierbuchen was present 
at the sale (75A). 

Mr. Sheehan became the successful bidder at the sale, 
bidding $3,410. On the settlement date, he was able to 
borrow money to settle for the property. He took title 
in his own name. (106A, Pltf. Ex. No. 2). 

The total price of the property to Mr. Sheehan on the 
day of settlement, April 8, 1940, was $3,506.95. Mr. 
Sheehan, secured a $2,900 first trust loan from the Ameri¬ 
can Building Association with interest at 6% payable $29 
per month until paid. The balance of the purchase price 
of $606.95 was made up from Mr. Sheehan’s private 
funds. (81A-82A). 

Commencement of Rental Payments. 

Several days after the sale, appellant executed an affi¬ 
davit in support of a motion for pendente lite relief in 
the maintenance action commenced just before the sale. 
She listed her expenses therein together with the item 
$35 per month rental—“believes she can continue in her 
former home if able to pay $35 rental—otherwise can 
probably obtain place to live for said sum.” (55A). 

Appellant testified that she did not remember reading 
the affidavit and swearing to it. (54A-55A). However, 
appellant twice failed to deny the truth of the statement 
that rental was contemplated by her in her affidavit. 
(56A). 

Mr. Sheehan testified he discussed with appellant the 
amount she would need for rental and that she read and 
executed the affidavit and stated everything was in good 
shape. (107A). 
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Two months after the sale and a month after settle¬ 
ment, appellant started paying Mr. Sheehan $29. per 
month rental, an amount only sufficient to cover Mr. 
Sheehan’s first trust payments. Receipts for these pay¬ 
ments produced from appellant’s possession were clearly 
and plainly marked rental. (107A, 57A, Defendant’s Ex. 
No. 1). 

Appellant testified that after the sale she was told by 
Mr. Sheehan that she “was to keep on making the pay¬ 
ment at the building association until it was paid for, or 
I could pay him in full any time that I borrowed the 
money.” (34A). 

Mr. Sheehan Sells Property. 

For seven months following the initial payment of $29 
rental to Mr. Sheehan, appellant continued to make pay¬ 
ments at his office and receive rental receipts. Hovrever, 
Mr. Sheehan’s financial condition grew worse during these 
months until he was compelled to sell the property for 
-what he had in it to one Feeney. (110A, 111 A, 133A). 
Appellant testified that she knew of this sale and the 
reason for it, having been told by Mr. Sheehan that he 
could no longer carry her. Her recollection as to when 
the sale took place, however, vras uncertain. (35A, 60A, 
61 A, 64A). The sale vras in October of 1940. (136A- 

137A). She made no protest that Mr. Sheehan was not 
at liberty to sell (111A). After the purchase by Mr. 
Feeney, rental collections for Mr. Feeney were made by 
Mr. Sheehan. (111A). Many receipts produced by ap¬ 
pellant after the date of Feeney’s purchase were plainly 
and clearly signed as agent for owner, Mr. Feeney. (Def. 
Ex. No. 1, 112A). 

Execution of Lease by Appellant. 

The $29 per month rental continued until March of 
1941. Just prior to that time, Mr. Feeney had inquired 
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of Mr. Sheehan as to whether the property was ‘ * carry¬ 
ing itself.” Being informed that the rental payments 
did not cover taxes and insurance, Mr. Sheehan was in¬ 
structed to increase the rental so that these items would 
be covered and prepare a lease. (137A-138A). Accord¬ 
ingly, on March 1, 1941 the rental was increased to $32 
per month and a lease was executed (Def. Ex. No. 3, 
156A-157A) and signed by the Feeneys as landlords and 
by appellant as tenant. (63A-64A, 111 A). A copy was 
given Mrs. America. (111A). Appellant’s signature on 
the lease was admitted. (63A-64A). The lease provided 
that if the property was sold by Feeney during the term, 
appellant would vacate the premises. (156A-157A). 

Appellant stated she had no recollection of signing the 
lease (64A) but admitted that she was aware that Mr. 
Feeney demanded a lease. (60A). 

Acquisition of Property by Lucille M. Sheehan. 

The latter part of 1942 as a result of his successful 
prosecution of a damage case, Mr. Sheehan received a 
great deal of newspaper notoriety. The amount of the 
verdict was published. Mr. Feeney as a consequence 
called Mr. Sheehan and asked him to take the property 
back in order that he might get his money out of it for 
another business venture. Mr. Sheehan, being then more 
affluent than for sometime past, repurchased the property 
from Mr. Feeney, paying a little more than he had origi¬ 
nally sold it for. (112A). He made a gift of the prop¬ 
erty to his wife, appellee, Lucille M. Sheehan, “For just 
something she could have in her old age, and at the 
same time Mrs. America could stay there with nominal 
rent” (133A). Title has remained in Mrs. Sheehan since 
that conveyance. (113A). 

Mr. Feeney was offered as a witness to show that his 
purchase from Mr. Sheehan was in good faith, and that 
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there had never been any suggestion to him that appel¬ 
lant had any interest in the property. However the 
court felt this evidence was immaterial (145A, 146A). 

Discussions About Repurchase by Appellant. 

Several times after the foreclosure sale appellant talked 
with Mr. Sheehan about buying the property back. 
(114A). Mr. Sheehan recalls the last occasion as being 
in 1944. He told her that if she got in a financial posi¬ 
tion to handle it he would see what kind of a deal could 
be worked out, (114A), and that he would see what could 
be done. (140A). Mr. Sheehan made inquiry of the loan 
association as to the possibility of putting the loan in 
such shape that payments would be easy for Mrs. Amer¬ 
ica to carry. (114A, 140A). No agreement was made 
to reconvey the property and appellant never came to 
Mr. Sheehan with any offer. (114A). 

Appellant testified that on a number of occasions she 
had asked Mr. Sheehan how much she owed on the prop¬ 
erty and that he just kept putting her off. (35A). She 
was unable to borrow money to repay Mr. Sheehan be¬ 
cause she could not find out how much she needed. (41A). 
Appellant’s daughter, Thelma Miller, testified that her 
husband offered to lend her mother money to help get 
the property financed in 1944. (153A). 

Irene L. Jarvis, a witness on behalf of appellees, was 
employed in Mr. Sheehan’s office from November, 1945 
until June, 194S. In her employment she received funds 
for Mr. Sheehan including payments from appellant. She 
testified that on these occasions wheD appellant came to 
pay the rent, she never made any protest to her that 
Mr. Sheehan would not talk to her or discuss the prop¬ 
erty. Appellant never inquired as to any balance that was 
due and would never ask to see Mr. Sheehan on these 
occasions. If they w T ould happen to meet in the office, 
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appellant would speak to him and that was all. (142A- 
145 A). 

Rent Receipts. 

Appellant continues to reside on the premises and to 
pay $32 a month as provided in the lease. (113A) Out 
of 120 receipts produced at trial, 62 were marked “For 
rent;” 2 contained a notation, “On account;” 1 specified 
“Payment on note,” while the remaining receipts have 
no designation. (136A). Mr. Sheehan stated that the re¬ 
ceipts w’ere issued by whoever happened to be in the 
office when appellant came in to pay the rent (108A, 
109A). 

Appellant admitted having read the receipts (66A). She 
never protested their recital as being for rent. (112A). 

The receipt dated September 11, 1946 was designated 
“payment on note.” Appellant testified that this receipt 
was written and signed by Mr. Sheehan personally; that 
she was certain of this, recalled the occasion well. She 
could not be mistaken because on that particular day she 
had asked him how much she owed him. (57A-59A). She 
admitted, however, that Mr. Sheehan had never taken a 
note from her (59A). Mr. Sheehan denied that the re¬ 
ceipt was in his handwriting, stating that it was in the 
handwriting of Miss Jarvis (109A). Miss Jarvis, former 
employee of Mr. Sheehan identified the receipt as being 
in her handwriting and explained that the designation on 
the receipt was an inadvertence. (142A-145A). 

FINDINGS AND CONCLUSIONS OF THE COURT 

The Court made 18 findings of fact and 6 conclusions 
of lavr, and delivered an oral opinion. The judgment 
entered was that appellant’s action be dismissed on the 
merits. (16A-26A). 
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Among the facts found by the Court, were that Mr. 
Sheehan had no part in procuring the foreclosure sale 
and had no control over it (No. 5); that he purchased the 
property for his own account and with his own funds 
and credit with the intention of preventing the property 
from falling into unfriendly hands which might dispossess 
plaintiff or otherwise cause her hardship (No. 9); that 
he made no promise or representation to appellant or 
anyone else that he was buying the property for appel¬ 
lant’s account, and that the oral agreement alleged by 
appellant was never made (No. 10); that Mr. Sheehan 
did not approach prospective bidders and seek to induce 
them to refrain from bidding (No. 11); that appellant 
executed and accepted the lease entered into with Mr. 
Feeney with full knowledge of its contents and ownership 
of the property (No. 14 ); that appellant has accepted the 
rent receipts without questioning the statement that they 
were given for rent and that she never asserted any 
claim of ownership, right, title or interest in the property 
from the time of the foreclosure sale (No. 17); that Mr. 
Sheehan exercised the utmost good faith in this trans¬ 
action, acting out of charity and kindness toward plain¬ 
tiff, with no concealment or overreaching, and with no 
failure by him to disclose to appellant anything within 
his knowledge which should have been made known to 
her (No. 18). 


SUMMARY OF ARGUMENT 

1. Mr. Sheehan purchased at the foreclosure sale for 
his own account and with his own funds in order to pro¬ 
tect appellant from dispossession or other hardship. No 
promise or representation was made to appellant that he 
was purchasing for her account or that he would recon¬ 
vey to her. 
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2. Mr. Sheehan did not represent to prospective bid¬ 
ders at the sale, or anyone else, that he was purchasing 
for appellant’s account or that he would reconvey to her. 

3. Mr. Sheehan acted properly and in good faith 
throughout. 

4. Mr. Sheehan’s purchase was not in law or in fact 
hostile to the interest of appellant. 

Accordingly no constructive trust should attach to the 
property and the judgment of the Court below should be 
affirmed. 

ARGUMENT 

1. Mr. Sheehan Purchased at the Foreclosure Sale For 
His Own Account and With His Own Funds in Order 
to Protect Appellant From Dispossession or Other 
Hardship. No Promise or Representation Was Made 
to Appellant That He Was Purchasing For Her Ac¬ 
count or That He Would Reconvey to Her. 

Appellant came to Mr. Sheehan just a few months after 
he had finished representing her in the divorce action 
brought against her by her husband. She had just dis¬ 
covered that the home she had lived in for many years 
was to be sold at public auction within the next few days. 
Her husband had stopped payments on the trust note 
after losing his divorce case. Appellant was unemploy¬ 
able. She was without funds or resources. Her only 
income was $(50 per month received from her husband 
for support. She faced the prospect of a new, unknown, 
and unknowable owner of her home who might at his 
pleasure evict her or charge her whatever rental he might 
chose. At that time there was no rent control law. 

She laid her problem before Mr. Sheehan, stating that 
she had no one in the world to turn to for help and that 
he knew her situation. Mr. Sheehan was himself in poor 
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financial condition at the time and so informed appellant. 
However, he said he would see what he could do. 

Mr. Sheehan sought to have the sale postponed. His 
request was refused. Although it could in no way effect 
the imminent foreclosure sale, Mr. Sheehan filed a main¬ 
tenance action on appellant’s behalf. The necessity of 
appellant providing herself with housing under the cir¬ 
cumstances created by her husband was alleged as 
grounds for increasing the support payments. 

Finally on the day of the sale, Mr. Sheehan succeeded 
in borrowing $200 on his own credit and the credit of 
his wife to make a bid. He visualized eviction or ex- 
horbitant rental for appellant if someone else acquired 
the property. He acted to meet the emergency. When 
the property was knocked down to him he was not even 
sure that he would be able to make settlement. He ob¬ 
tained further credit however, and was able to take title 
a month later. 

Two months after the sale and a month after settle¬ 
ment appellant started paying Mr. Sheehan a rental of 
$29 per month, an amount sufficient only to cover his 
first trust payments. 

According to appellant’s recollection, Mr. Sheehan was 
more generous in the transaction. Although in not so 
many words denying a rental arrangement, she testified 
that she had an agreement with Mr. Sheehan about his 
purchase at the sale: that Mr. Sheehan was going to 
borrow money on his own property and buy the house 
for her and that he would hold it in his wife’s name 
until he was paid back. There vras no limit as to the 
time, amount, or mode of payment. Mr. Sheehan was a 
perpetual trustee. 

Appellant admitted on cross examination that she had 
had no conversation with Mr. Sheehan about repaying 
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him his investment until after the sale had taken place. 
She recalled the first such conversation took place a 
month after the sale. Later she indicated a time a year 
after the sale. (50A-53A) Here, as in the case of ap¬ 
pellant’s claimed ability to borrow money at the time of 
the sale, the facts in support of the claim relate to events 
subsequent to the sale. 

Indeed, Mr. Sheehan had discussed with appellant in 
1942, 1943, and 1944 not “repayment” but repurchase by 
her. Appellant apparently had hopes in 1944 of borrow¬ 
ing money from family or close friends and in some way 
repurchasing the property. Her hopes never materialized. 
It seems from all this that the “agreement” was sub¬ 
stantially as appellant testified in answer to the Court’s 
question about it, “The main thing was his buying it 
in.” (34A) 

But whatever conclusion one might draw from human 
recollection, influenced as it must be by the hopes, de¬ 
sires and disappointments of the intervening twelve 
years, admitted contemporaneous writings and actions 
leave little room for speculation. 

Appellant only four days after the sale executed an 
affidavit in her maintenance action wherein she recited 
among items of her expense “$35 per month rental. Be¬ 
lieves she can continue in her former home if able to pay 
$35 rental. Otherwise can probably obtain a place to live 
for said sum.” Although appellant states she does not 
remember reading the affidavit and swearing to it, she 
twice failed to deny that rental was contemplated by her 
in her affidavit. 

Receipts covering payments from two months after the 
sale until the time of filing this action some ten years 
later are in the record. They shed a great deal of light 
upon the history of the matter. Many of them are blank, 
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but more than half of them disclose that they are given 
for rental. 

When Mr. Sheehan sold the property to one Feeney in 
October of 1940 many of the rental receipts thereafter 
bear Mr. Feeney’s name as owner. Appellant admitted 
that Mr. Sheehan had told her he had to sell the prop¬ 
erty; that he could carry her no longer. 

After Mr. Feeney purchased the property’, there is a 
lease in the record dated March 1, 1941, admittedly bear¬ 
ing appellant’s signature as tenant. This lease was exe¬ 
cuted at the same time appellant began paying $32 a 
month rather than $29 as disclosed by the receipts. Ap¬ 
pellant, while denying any recollection of the lease ad¬ 
mitted that she knew that Mr. Feeney was demanding a 
lease. 

Whatever may have been appellant’s understanding at 
the time of the foreclosure sale about the nature of Mr. 
Sheehan’s purchase, it must of necessity have been clear 
to her afterwards. She knowingly and without protest 
accepted receipts, plainly and clearly marked rental for 
some ten years. She was informed both orally and by 
rental receipts themselves that the property had been 
sold to a third party. She made no protest for more than 
nine years. Nine years prior to filing this action she 
acknowledged her true position with respect to the prop¬ 
erty by recognizing the new owner and accepting a lease 
from him providing for an increased rental which she 
paid. Of. Levis v. Kengla, 8 App. D. C. 230, 169 
IT. S., 234, 18 S. Ct. 309, 42 L. Ed. 728; Laugldin v. Mit- 
chel, 121 TT. S. 411, 7 S. Ct. 923, 30 L. Ed. 987. 

The Court properly concluded that Mr. Sheehan pur¬ 
chased at the foreclosure sale for his own account with 
his own funds; that his purpose in purchasing was to 
protect appellant from dispossession or hardship; that 
no promise or representation was made to appellant that 
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Mr. Sheehan was purchasing for her account or that he 
would reconvey to her. 

2. Mr. Sheehan Did Not Represent to Prospective Bid¬ 
ders at the Sale or Anyone Else That He Was Pur¬ 
chasing for Appellant’s Account or That He Would 
Reconvey to Her. 

Appellant’s brief treats the charges of misrepresenta¬ 
tion to appellant and misrepresentation to prospective 
bidders, described as “dampening the bid,” as separate 
matters. Actually, they are almost dependent proposi¬ 
tions. Ragan v. Campbell, 2 Mackey (13 D.C.) 28, Re¬ 
statement of Restitution, Section 181, and were so treated 
in appellant’s complaint and in the evidence in the Court 
below. 

But no misrepresentation was practiced on anyone. 

The only conversation Mr. Sheehan recalled having at 
the foreclosure sale was with Mr. Donohoe, a business 
acquaintenance. In answer to inquiry he told Mr. Dono¬ 
hoe somewhat heatedly that appellant’s husband had 
forced the foreclosure to try to throw his wife out on 
the street and that if he could prevent it, he would. 

This was substantially corroborated by Mr. Beahm, 
appellant’s witness, who stated that the remark of Mr. 
Sheehan’s he had heard was substantially that if Mr. 
Sheehan bought the property, appellant would not be 
thrown out of her house. To be sure, as appellant points 
out in her brief, this same witness, a neighbor of ap¬ 
pellant’s whom she had known for twenty five years, 
(48A) had testified earlier that he was prepared to bid 
“not over $5,500 at the most,” (8SA) for the property, 
but he had overheard Mr. Sheehan say that he was buy¬ 
ing the property for appellant (86A) and that he didn’t 
want to bid against her. (87A). However, the premise 
of all this testimony was swept away when the witness 
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admitted on cross examination that the substance of Mr. 
Sheehan’s remark was that appellant would not be thrown 
out of the house if he bought it. (A 91). 

Appellant’s recollection concerning Mr. Sheehan’s ac¬ 
tivities and statements at the sale was largely speculative, 
and like her recollection of Mr. Sheehan’s statements to 
her, confused. 

Appellant by expert witnesses sought to show that 
Mr. Sheehan bought the property below the market; that 
although the property was worth from $5,000 to $5,500, 
Mr. Sheehan had only paid $3,500. Her experts disclosed 
no basis or reason for their retrospective opinions. Other 
evidence in the record, particularly the building associa¬ 
tion’s insistence upon foreclosure and their subsequent 
attitude toward lending money on the property, would 
seem to indicate that these valuations were influenced by 
the hindsight of subsequent inflated real estate values. 
One of appellant’s experts admitted that his valuation 
assumed a private sale and that it was well recognized 
that such prices were ordinarily not realized at forced 
sales. 

The only witness to approach corroborating appellant’s 
charge recounted that some man among several ap¬ 
proached not her but her husband and that she overheard 
this man ask her husband not to bid because he was Mrs. 
America’s attorney and he wanted to buy the property 
in for her as cheaply as he could. The witness’s husband, 
however, whose deposition had been taken, who had been 
referred to in the testimony of appellant, and who was 
present in the courtroom during the trial did not testify 
in appellant’s behalf. 

Mr. Coyle, another of appellant’s witnesses who was 
present at the sale w*as not asked of any efforts by Mr. 
Shoehan to dampen bidding. Mr. Vierbucken, who w-as 
also present according to Mr. Coyle, stated that at no sale 
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he had ever attended had there been any evidence of 
suppression of bidding. 

The Court found that Mr. Sheehan had answered the 
inquiry addressed to him by Mr. Donohoe; that Mr. Shee¬ 
han had not made any representations to persons at the 
sale, or anyone else, that he was bidding on the property 
for appellant’s account or that appellant would have any 
right or claim to the property if same were bid in by 
him. The Court further found that Mr. Sheehan did not 
approach prospective bidders and seek to induce them to 
refrain from bidding upon such representations or any 
other representation. 

Appellant, by way of avoidance of this finding seeks 
to elevate the innocent and natural remark of Mr. Shee¬ 
han to Mr. Donohoe to the status of “dampening the 
bidding.” Appellant has cited no case and the appellees 
have been able to find none that would justify the appli¬ 
cation of this term to this innocent and honest answer to 
this innocent and honest question. It does not seem that 
ordinary usage of our language would permit such a 
description of these circumstances. 

3. Mr. Sheehan Acted Properly and in Good Faith 
Throughout. 

The facts set forth in the counterstatement fully sup¬ 
port the findings of the Court to the effect that appellee, 
Emmett Leo Sheehan, acted in the utmost good faith 
throughout with charity and kindness towards appellant. 
There was no concealment, no overreaching, and no fail¬ 
ure to disclose anything to appellant within Mr. Shee¬ 
han’s knowledge which should have been made known 
to her. 

Although appellant’s counsel, in closing argument, de¬ 
nied any charity in Mr. Sheehan’s actions he conceded 
that Mr. Sheehan had not been guilty of “sinister wrong- 
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doing” in the sense that his ‘‘character was questioned.” 
(R. 253) Counsel contends however, that the sale was not 
fair and equitable to appellant because she “w'as not 
given a full explanation of her rights by appellee, and 
the opportunity to approve or reject the transaction.” 
Thus it appears that appellant has abandoned her initial 
contentions regarding the alleged agreement with Mr. 
Sheehan to reconvev to her, and seeks relief under a dif¬ 
ferent principle of law. 

Appellees submit that the record clearly and convinc¬ 
ingly establishes that appellant was fully apprised of the 
facts. She possessed much information on the subject 
herself. The Court remarked upon her intelligence (R. 
22S). She was informed of every step taken by Mr. 
Sheehan before the sale. She was acquainted with all 
subsequent events concerning her. 

With reference to appellant’s contention that Mr. Shee¬ 
han’s purchase at the foreclosure sale was not fair and 
equitable to her, these facts may be considered: Appel¬ 
lant’s home was to be sold at public auction. She had no 
funds or resources, permitting the granting of credit to 
her on any business basis. Xo friends were available to 
help. The building association refused to postpone the 
sale. She was informed of this a couple of days before 
the sale. At this juncture all legal and business possibili¬ 
ties were exhausted, and their advantages and disadvan¬ 
tages moot. The only question was whether her home 
would be purchased by friend or foe. Should she have 
been informed of this truism? She knew and understood 
the nature of her interest in the property, the right of 
the building association to foreclose and the consequences 
to her of foreclosure. (40A, 127A, 12SA). She was 
powerless to control it. 

At this time, although appellant might have inferred 
that Mr. Sheehan would make an effort if possible to bid 
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on the property, she was never assured that he would 
purchase. (126A). Mr. Sheehan was in no financial con¬ 
dition to make such assurance. A few moments before 
the sale when he first informed appellant that he had 
borrowed money and would make a bid, he did not know 
whether he would be able to settle, even if he were the 
highest bidder. There was no “proposition” or “trans¬ 
action.” Mr. Sheehan was in no position to offer one. 
Appellant, having no means of controlling the matter, was 
in no position to accept one. 

Still assuming a “proposition” with advantages and 
disadvantages appellant contends that she would have 
rejected it because she received nothing for her interest 
in the property. 

Resolving this contention in the light of the facts, it 
amounts to this: When informed moments before the 
sale by Mr. Sheehan that he was going to bid on the 
property, appellant would have told him not to do so 
because she would rather have a stranger purchase and 
run the risk of eviction. 

The advantage to appellant was an understanding and 
reasonable landlord. One who was willing, as facts later 
proved, to adjust his personal finances as far as possible 
to the needs of his tenant, to charge a rental less than it 
cost him to carry the property. 

Appellant naturally approved of Mr. Sheehan’s attempt 
to purchase. She approved of the purchase itself for ten 
years following it. When Mr. Sheehan was forced to sell 
the property within the year of his purchase she failed 
to disapprove. She failed to disapprove in 1944 when 
her daughter’s husband allegedly had funds to enable her 
to repurchase. She enjoys the fruit of her approval even 
*o this very day. 
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4. Mr. Sheehan’s Purchase Was Not in Law or in Fact 
Hostile to the Interests of Appellant. 

Appellant contends that, “Appellee was attorney for 
appellant and as such could not properly purchase the 
subject matter of his retainer for his own account at a 
foreclosure sale because by so doing he created a con¬ 
flict between his personal interest and his duty to his 
client.” (Appellant’s brief, page 5) 

The circumstances of the case disclose that there could 
not as a matter of fact have been any conflict of interest. 
The characterization of relationship of attorney and client 
does not sufficiently represent the facts. The question 
was simply whether appellant’s home was to be owned 
by friend or foe. Its sale could not be prevented. Mr. 
Sheehan was hardlv anxious to buv. The very dav of 
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the sale he was not sure that he would be able to settle 
for the property if he were the successful bidder. He ran 
the risk of losing $200 of his own money. Under these 
facts would it not have been easier for him to have sug¬ 
gested some other course of action to his client? His own 
selfish interest would have been better served thereby. 

But even putting aside these circumstances of the case, 
however imprudent from a selfish viewpoint Mr. Sheehan’s 
purchase has been demonstrated to be, it was not void or 
voidable per se. 

This is not the case, as appellant assumes, where a 
fiduciary, having a duty to sell, purchases for his own 
account. Michoud v. Girod 4 How 503, 11 L. Ed. 1076 
(executor selling assets of estate acquires same at sale.) 
Jackson v. Smith 254 U. S. 586, 65 L. Ed. 418, 41 S. Ct. 
200 (reversing 4S App D. C. 565) (Receiver causing sale 
of security for note held by receivership, confederates in 
purchase of the security), Baker v. Schofield 243 U. S. 
114, 61 L. Ed. 626, 37 S. Ct. 333 (Receiver purchasing 
with receivership funds), Robertson v. Chapman, 152 




25 


U. S. 673, 3S L. Ed. 592, 14 S. Ct. 741 (Attorney employed 
as agent to sell cannot purchase on own account without 
consent of client, principle held inapplicable to facts), 
Marsh v. Whitmore 21 Wall 17S, 22 L. Ed. 482 (Attorney 
employed to sell bonds for client’s account becomes pur¬ 
chaser at own sale without consent of client). A fiduciary 
having a duty to purchase cannot purchase from himself 
or his own firm. Magruder v. Drury 235 U. S. 106, 59 
L. Ed. 151, 35 S. Ct. 77, affirming on this point, 37 App. 
D. C. 519. 

The principle is simply and succinctly stated in Marsh 
v. Whitmore, supra. The court said, at page 183: 

“Most undoubtedly the sale was voidable. The char¬ 
acter of vendor and that of purchaser cannot be held 
by the same person. They impose different obliga¬ 
tions. Their union in the same person would at once 
raise a conflict between interest and duty, and con¬ 
stituted as humanity is, in the majority of cases duty 
would be overborne in the struggle. The law, there¬ 
fore, wisely prohibits a party selling on another’s 
account from becoming a buyer on his own at the 
sale, and will always condemn transactions of that 
character whenever their enforcement is attempted.” 

The principle applicable here is entirely different. 
There is no uniting of the capacities and duties of buyer 
and seller. Appellant was not the seller. Third parties 
unconnected with appellant or Mr. Sheehan procured and 
conducted the sale. Mr. Sheehan’s employment could not 
and did not relate to the procurement and conduct of 
the sale. It did not even require him to attend the sale 
or have anything whatsoever to do with it. Had Mr. 
Sheehan been content to merely perform his legal duty 
to appellant it would have been well and truly performed 
bv informing her in the first instance that her situation 
was hopeless and that the sale could not be prevented. 
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Mr. Sheehan thus having no duty or responsibility 
with respect to the sale, procuring it, or conducting it, 
was free to purchase. Allen v. Gillette 127 U. S. 5S9, 32 
L. Ed. 271, S S. Ct. 1331 (Purchase by executor of bene¬ 
ficiary’s interest in estate being sold at foreclosure sale 
of third party), Starkweather v. Jewner, 27 App. D. C. 
34S, 359, affirmed, 216 U. S. 524, 54 L. Ed. 602, 30 S. Ct. 
3S2 (partners in syndicate buy property of syndicate at 
foreclosure sale, not trustees for other partners. Allen 
v. Gillette construed), Pacific Railroad v. Ketchum 101 
U. S. 289, 24 L. Ed. 347, 

In the Ketclium case, supra, an attorney who was gen¬ 
eral counsel for a railroad, and who acted for the railroad 
in a proceeding against it to foreclosure on mortgage 
bonds, purchased the railroad’s property’ on behalf of 
bondholders at the sale. The court said; page 300: 

“• * * While purchases at judicial sales in the names 
of solicitors and attorneys of parties whose property 
is sold will be scrutinized w’ith jealous care, they will 
be sustained if no injustice is done to the parties 
they represent.” 

Even in cases of direct purchases by attorneys from 
clients of property owmed outright by the client, the bur¬ 
den imposed is simply that the attorney show’ the dealing 
w’as fair in every respect. This has already been shown, 
supra, page 21. The sale is not prohibited. Hammer v. 
Gordon 50 App. D. C. 34, 267 Fed. 336. 

Furthermore, by her conduct appellant has approved 
and ratified the purchase by Mr. Sheehan. Marsh v. 
Whitmore 21 Wall 178, 22 L. Ed. 4S2, Levis v. Kengla, 
8 App. D. C. 230, affirmed, 169 U. S. 234, 42 L. Ed. 728, 
18 S. Ct. 309, LaurjhUn v. Mitchell, 121 U. S. 411, 30 L. 
Ed. 987, 7 S. Ct. 923. 
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CONCLUSION 

Mr. Sheehan purchased the property for his own ac¬ 
count. He was moved to do so by his client’s circum¬ 
stances, and risked his own money and credit in order 
that she might not have to face eviction or other hard¬ 
ship at the hands of an unfriendly purchaser. In this he 
succeeded. Appellant continues to reside in her home, 
paying only a modest rental suited to her means. 

Appellant was fully informed and acquainted with the 
nature and circumstances of Mr. Sheehan’s purchase. For 
ten years she indicated her understanding and approval 
in a variety of vrays. 

The trial court properly found these to be the facts. It 
properly rejected appellant’s contention that these facts 
had ever been represented otherwise, either to her, or to 
anyone else. 

Mr. Sheehan did not undertake to make himself a per¬ 
petual trustee. The law does not impose this burden 
upon him. He dealt fairly and honorably. Since he did 
not represent a seller and had no part in procuring or 
conducting the sale he had no duties that conflicted with 
his purchase. To the extent that he exceeded his duties 
to appellant, her interest concurred with his efforts. 

No basis exists for impressing a constructive trust on 
the property. Accordingly, the judgment of the trial 
court should be affirmed. 

Respectfully submitted, 

Leo A. Rover 
Howard Boyd 
Clarence G. Pechacek 
Landon G. Dowdey 

Attorneys for Appellees 



